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THE PRESIDENT’S MESSAGE 


Interstate Commerce Court Approved ; Regulation of 
Securities Likely to Establish No 
Dangerous Precedent 








Washington, D. C., January 14.— 
Any treatment of the latest recom- 
mendations of the Chief Executive in 
a hurried manner will fail to give 
.proper thought to this most important 
paper. As Mr. Taft has undoubtedly 
made public his ideas after lengthy 
reflection, supplemented by much con- 
ference with those who are vitally 
interested, the two questions settled 
in his mind must be, first, the de- 





sirability of the proposed amendments, and, second, their- 


ability to withstand a constitutional test. 

In our belief that deliberation will precede any enact- 
ment into law, we will take the time to consider the 
message in other respects in future issues, and in our 
present remarks, confine them to two phases of proposed 
changes in the regulation of railways. One of these re- 
lates to the creation of an interstate commerce court. 
While we know there is a wide range of opinion as to 
the value of this medium for the care of transportation 
questions, our conclusions are that weighing all the rea- 
sons for and against it carefully, the President should be 
given authority to establish it. 

Our approval would be much emphasized had he re- 
quested power to make it a court entirely free from poli- 


_to any dangerous precedent. 
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tics, by placing the incumbents in life positions, and letting 
them be the arbiters, subject to the United States Supreme 
court, of those matters relating alone to the conduct of 
interstate commerce. We believe in no divided duties 
for such judges, and their work ought not to crowd upon 
them so fast that no leisure is given for the study in its 
complexities of the important economic problems whereof 
it is to be hoped they wil become expert authority. Short 
terms for those who constitute the interstate commerce 
court cannot entirely prevent, we feel, the quite human 
trait of being more or less influenced by the party in 
power, with whatever bias that may carry. It is further 
true that changes often in the personnel cannot but lessen 
the effectiveness of the work and make expert opinion less 
likely. ; 

In his plan to regulate the issue of securities we co- 
incide, though we proceed to say that it is broader than 
transportation, and covers all corporate business with equal 
propriety whose stocks and bonds are for the public. Be- 
cause he has seen fit to look to regulation as comprehen- 
sive as this, we see no fair claim that it is class legislation, 
and hence this authority we believe ought to be given 
him in the manner sought in his message. While we are 
not clear as to any benefits to result from a valuation of 
railway properties, and believe the cost would be so great 
and the eonclusions so mixed concerning values that no 
one would be satisfied, we have a sincere conviction that 
speculation ought not to run riot and that the limits of 
flotations and exploitation ought to be circumscribed by 
proper legislation. 

Railways are not greater transgressors perhaps than 
others, though more in the public eye, but if the same 
policy for supervision of all public securities is to be 
introduced by government approval, the entire business 
fabric should experience a credit stimulated by real values 
rather than speculative ones, and the ease in finding a 
market enhanced at once. There, of course, ought to be 
full measure of profit for promoters of new enterprises 
and fair allowance for the unknown quantity in all the 
initial steps or the probable hazard of them, but this can 
stop short of unreasonable returns, that leave nothing for 
the genuine and permanent investor. 

We are in this country moving slowly, though it would 
seem certainly toward a concentration that is more or 
less paternalistic in form, and our continuance along these 
lines must restrict the nature of our enterprises to more 
conservative paths. More absolute knowledge that those 
things contemplated will pay fair returns when -contem- 
plated, means fewer enterprises, and yet this may mean 
all. the growth that is healthy, with less loss in experi- 
ments that have a chapter of misfortunes before attaining 
success, For all these some one pays and it is usually 
an innocent party, and to the measure that we can pre- 
vent this overpayment and still encourage proper ambition 
we are on the right track. 

We believe there are some things the states can prop- 
erly handle and others no state can with propriety control 
and with 80 per cent of our commerce interstate in order 
to unify regulation in its distribution, we must leave a 
traditional democracy out of our calculations for the time 
and pass from local regulation -by the states to more 
national regulation by the federal tribunal. The federal 
power is the proper authority to control wisely the trans- 
portation question. In the two phases considered Mr. Taft 
has not, in our opinion, voiced any sentiments that loo 


W. B. B. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Contested 
Cases 





Cannot Award Damages for Delays 





No. 1611. 
(17 I. C. C. Rep., 361.) 
H. W. JOYNES 
Vs. 
PENNSYLVANIA RAILROAD COMPANY. 


Submitted October 31, 1908. Decided June 29, 1909. 


1. Petitioner, a dealer in fruits and general produce, charges 
discrimination, in that the defendant persistently delayed 
his shipments of fruit in. Pittsburg at the Fifty-fourth 
street yards, where the cars were not accessible to teams 
and could not be unloaded by him, while at the same time 
ears of other shippers were promptly placed in position at 
the unloading platform and were thus given a preferred 
use of the defendant’s terminal facilities, and that by 
reason of said delay and discrimination petitioner suffered 
loss through the decay of the fruit and otherwise in the 
sum of $30,497.70, for which amount he claims reparation; 
Heid, That the Commission is without power under the law 
to make awards of general damages of that nature. 


In cases of the nature involved in the complaint the Com- 
mission may ascertain whether the discrimination alleged 
actually occurred or whether the carrier has failed in a 
duty imposed upon it under any provision of the act as 
charged in the complaint. But the assessment of any 
resulting damages, other than damages that may be 
measured by differences in rates, must be left to be de- 
tarwstoed by action brought in a court of competent juris- 
diction. 


3. The language of the act being of doubtful interpretation, the 
Commission, which is a special tribunal of limited powers, 
ought not to take jurisdiction, but should resolve the doubt 
in favor of the courts where claims of this nature ordinarily 
belong. 

4. Section 15 is the dominating and controlling expression of 
the real object and meaning of the act in its present form. 
It makes of the Commission what it was undoubtedly in- 
tended to be, namely, a special expert body created for the 
purpose of dealing with the rates and practices of carriers 
affecting rates, and not a body to take the place of the 
courts for the redress of alleged wrongs of the character 
involved in the complaint. 


J. J. Foley, E. W. Stowe and L. K. & S. G. Porter 
for complainant. 

Henry Wolf Bikle, George 
George V. Massey for defendant. 


ts 


Stuart Patterson and 


Report of the Commission. 
HARLAN, Commissioner: 

In this proceeding the petitioner, who is a commis- 
sion merchant at Pittsburg, dealing in fruits and general 
produce, charges the defendant with having persistently 
delayed his carloads of fruit at a point on its line in 
Pittsburg known as the Fifty-fourth street yards, where 
they were not accessible to teams, and therefore could 
not be unloaded by him, although during the same time 
the cars of other shippers were promptly placed in posi- 
tion at the unloading platform and were thus given a 
preferred use of the defendant’s terminal facilities. The 
result of the alleged discrimination was that the peti- 
tioner’s fruit, “when delivered at the proper destination. 
was found to be heated, withered, shrunken and in a 
rotten condition,” entailing upon him a loss, including 
demurrage, storage, additional help, and loss of trade, in 
the sum of $30,497.70, and for this amount he asks an 
award of damages. 

We therefore have before us the general question as 
to the power of the Commission to award damages for 
losses of that character suffered by shippers in conse- 
quence of acts and omissions of carriers that are in 
contravention of some provision of the act to regulate 
commerce as amended. 
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The question is not altogether a new one, and a 
brief statement of its history before the Commission 
may not be without interest. The first reported case in 
which the Commission was appealed to for an award of 
damages of this nature is Heck vs. East Tennessee, Vir- 
ginia & Georgia R. R. Co., 1 I. C. C. Rep., 495, where the 
complainant sought to recover pecuniary damages 
against the carrier for its failure and refusal to accept 
coal for interstate carriage. The Commission declined 
to entertain the complaint, on the ground that it pre- 
sented a case at common law where the amount in con- 
troversy exceeded $20, and therefore under the seventh 
amendment to the federal constitution the defendant 
carrier was entitled to a trial by jury. But on the facts 
shown of record the Commission held that the conduct 
of the defendant in the premises was in contravention 
of the act to regulate commerce. 

In Councill vs. Western & Atlantic R. R. Co., 1d. 
339, the complainant, a colored man, demanded damages 
in the sum of $25,000 for having been forcibly ejected 
from a car occupied by white people. While holding 
that the defendant carrier was required under the law 
to furnish the same accommodations to colored persons 
provided with first-class tickets as were accorded to 
white persons holding such tickets, the Commission de- 
clined to consider the question of damages because it 
could not give the defendant the trial by jury to which 
it was constitutionally entitled. 

In Riddle, Dean & Co. vs. N. Y., L. E. & W. R. R. 
Co., id., 594, the complainant alleged a pecuniary loss 
arising out of an unjust discrimination, and again the 
Commission found that an unjust discrimination existed, 
but on the same ground declined to award damages. 
This case was decided in February, 1888. 

The question did not again come before the Com- 
mission until December 1, 1890, when its report was pub- 
lished in Macloon vs. C. & N. W. Ry. Co. 5 I. C. C. 
Rep., 84. In the meantime the act to regulate com- 
merce had been amended by the incorporation in section 
16 of a provision giving a jury trial in the federal court 
in case the matter involved in any order entered by 
the Commission upon complaint was founded upon a 
controversy requiring a trial by jury as provided by the 
seventh amendment to the constitution. For the first 
time the Commission in that case entertained jurisdic- 
tion of a claim for damages of that nature. The case, 
rowever, did not attract wide attention, probably for the 
reason that the complainant was not successful in his 
action, the Commission holding that the yroof was not 
sufficient to justify an award. 














From that time forward occasional complaints in- - 


volving damages of the character in question have 
been filed with the Commission. In all they have not 
exceeded 15 or 20 in number, for the fact that the Com- 
mission under an amendment to the law had announced 
its readiness to entertain complaints of that kind does 
not seem to have become generally known. Moreover, 
while awards were made in some cases, the majority 
of the complaints were unsuccessful and were dismissed 
on one ground or another. Since the act was amended, 
on June 29, 1906, several such complaints have been 
filed and one or two awards have been made; but the 
question of our authority to exercise such jurisdiction 
was not seriously discussed before us until the com- 
plaint herein was filed. It is our purpose, therefore, now 
to consider whether under the act to regulate commerce 
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as amended the Commission is vested with authority to 
entertain jurisdiction of complaints of this nature. We 
shall examine the question as if it were one of first im- 
pression. 

Notwithstanding the apparently conclusive language 
to be found in several paragraphs of the act as now 
amended, we have reached the conclusion that our 
power to award damages is limited to what for con- 
yenience we shall hereinafter refer to as transportation 
or rate damages, and does not extend to what we shall 
hereinafter allude to as general damages, being damages 
of the nature demanded in this complaint and having no 
connection with rates. This conclusion, as we _ shall 
endeavor to explain, is based upon well-defined general 
principles as well as upon the act to regulate commerce 
in its present form. 

Transportation or rate damages are such as grow 
out of the collection by carriers of excessive rates, and 
are measurable by the difference between the rates actu- 
ally collected on particular shipments, when upon com- 
plaint made and after hearing they are found and de- 
clared by the Commission to have been unreasonable, 
and the rates which the Commission finds would have 
been reasonable rates at the time such shipments were 
made. Complaints for the recovery of rate damages 
also arise ‘where .an illegal or incorrect rate is charged 
or more than the proper freight charges are assessed at 
the legal rate. As to such matters, as well as to the 
tules, regulations and practices of carriers affecting 
rates, the Commission, in the contemplation of the act 
itself and because of its accumulated experience of 22 
years and its constant contact with transportation prob- 
lems, has expert knowledge, and on that ground may 
speak somewhat with the authority of experts. It is for 
that reason, as is explained in Hast Tennessee, etc., Ry. 
Co. vs. I. C. C., 181 U. S., 1, that the Supreme Court of 
the United States has steadily refused to exercise its 
own original judgment on the facts in rate cases. The 
court is entitled, as it says at page 27, “to the aid which 
must necessarily be afforded by the previous enlightened 
judgment of the Commission upon such _ subjects.” 
Again, in Interstate Commerce Commission vs, Clyde 
Steamship Co., 181 U. S., 29, thag court, when urged 
to enter upon an original investigation of the facts in 
the case for the purpose of considering questions of 
discrimination, preferences, reasonableness of rates, and 
telation of rates, declined to do so on the ground that 
these were matters in the first instance for the exercise 
of its judgment by the Commission. In Louisville & 
Nashville R. R. Co.°vs. Behlmer, 175 U. S., 648, the 
court says (p. 675) that the law attributes prima facie 
effect to our findings because the Commission, “from the 
nature of its organization and the duties imposed upon 
it by the statute, is peculiarly competent to pass upon 
questions of fact of the character here arising.” And 
in Illinois Central R. R. Co. vs. I. C. C., 206 U. S., 441, 


454, the Commission is referred to as a tribunal “in- 


formed by experience,” and with “knowledge of condi- 
tions, of environment, and of transportation relations,” 
and the court indicates that on those grounds prima 
facie effect is given by the law to its orders. 

These statements were made by the court in cases 
in which shippers had complained of the rates or of the 
Practices of carriers affecting rates as this phrase is 
wed in section 15 of the act. Similar statements are 
to be found in the opinions of other courts. It is, there- 
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fore, to be regarded as settled that the courts look upon 
the Commission as qualified by experience and from the 
nature of its duties to speak as experts with respect to 
the rates and practices of carriers, and that they will 
ascribe to our findings the weight and conclusiveness, 

that are ordinarily attached to expert opinion. All this 

is consistent with the general scope of our functions as 

outlined in the act. It is also the general understanding 

that shippers may resort to the Commission for the re- 

dress of injuries arising out of the exaction by carviers 

of unlawful rates and for the correction of unlawful and 

discriminatory regulations and practices affecting rates.. 
There was need of the creation of an administrative 

body for that purpose, for the regulations and practices 

of carriers, as well as their rates, often give rise to 

questions of much technicality and difficulty, and such 

problems are ordinarily beyond the experience of juries 

and can properly be disposed of only by a body of ex- 

perts. 

On the other hand, it has not been the understand- 
ing among the shipping public that the Commission was 
created for the purpose of taking the place of the courts 
in the disposition of the vast number of litigated cases 
in which shippers demand of carriers damages of the 
general nature involved in this complaint. That this is 
true is demonstrated by the fact heretofore stated that 
during the twenty-two years of its existence very few 
complaints have been filed with the Commission in 
which shippers have sought an award of damages of this 
nature. Moreover, the opinion of the Commission on 
any such question as that presented here can be of no 
greater value than the opinion of a jury. We are asked 
to award damages to the complainant to cover the losses 
which he claims to have sustained. We are well quali- 
fied by our experience with such questions to examine 
the testimony for the purpose of ascertaining whether 
the defendant in fact was guilty of a discrimination, as 
charged by the complainant, in favor of other shippers 
of fruit and perishable produce. But before we can go 
further with his complaint we must ascertain the differ- 
ence between the market value of fruit in Pittsburg at 
the time when his cars ought to have been placed in 
position at the unloading platform and the value of his 
fruit in the condition in which it was when the cars 
were finally placed at the proper point for unloading. 
We are also asked to ascertain and put a value upon 
the loss of trade alleged to have been suffered by him 
in consequence of his inability to deliver the fruit 
promptly to the customers who had purchased it. In 
other cases we have been asked to award damages to 
complainants, based on the market value of various 
commodities; to ascertain the amount of the deprecia- 
tion of an elevator plant; to value the loss of the good 
will of a business concern resulting, as alleged, from 
the wrongful acts of the carrier; in another case we 
were asked to assess damages alleged to have been suf- 
fered by a complainant for the shrinkage and loss in 
weight of his hogs in transit, due to the refusal of a 
carrier to furnish double-deck cars. 

All those claims were based upon the theory that 
the damages alleged arose out of the violation of some 
provision of the act to regulate commerce as amended. 
The various classes of claims that can and constantly 
do arise out of the negligent omission of carriers to do 
what they ought to do for shippers, or their negligence 
in doing what ought not to be done, are too varied to 
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make it possible to attempt here to enumerate them. 
As to such matters the members of this Commission 
have no expert knowledge or any opportunity to ac- 
quire it. The capacity to deal as experts with the large 
variety of questions that such claims present is, of 
course, not easily attainable. Each such case would 
depend upon its own peculiar facts. There is no good 
reason, therefore, for indulging the thought that the 
judgment of this Commission with respect to questions 
of that general nature would be any wiser or sounder 
than the opinion of a jury. As a matter of fact, our 
opportunities for arriving at the exact truth in such 
cases would not be so good as the opportunity of a jury. 
With few exceptions the testimony in contested cases 
before the Commission is heard either before a com- 
missioner sitting alone or before an individual exam- 
iner. The Commission as a body acquires its knowledge 
of the facts and reaches a conclusion upon the merits 
of the issue which the complaint presents only by listen- 
ing to the oral argument and by studying the record 
and the briefs. The jury, on the other hand, in the 
great majority of cases is usually drawn from the dis- 
trict in which the alleged loss occurred and, besides 
having the advantage of some knowledge of local con- 
ditions, its members have the very great advantage of 
meeting the witnesses face to face and observing their 
demeanor and conduct and the manner in which their 
testimony is given. The impressions thus received by 
the jury, which all authorities agree are of great value 
in enabling it to balance and weigh the testimony and 
thus arrive at the exact truth in any such controversy, 
cannot be preserved in the record or be adequately con- 
veyed to us upon the argument. 

When considering a complaint involving the rates or 
practices of a carrier, the Commission, being an admin- 
istrative body performing its functions in the interest 
of the general public rather than in the interest of the 
particular litigants, is entitled to bring to its aid all the 
information that can be drawn either from the records 
in other complaints before it or from its general experi- 
ence and knowledge of transportation matters. The 
right which courts have to take judicial notice of cer- 
tain classes of facts is extended in the case of the Com- 
mission to the entire range of its experience with trans- 
portation problems and embraces all the knowledge that 
In the solution of a 
particular controversy it is entitled, in the general ‘pub- 
lic interest, to use all available. information. We are 
assumed to know what needs to be known in correctly 
solving any question relating to the rates or to the rules, 
regulations and practices of carriers affecting rates; and 
where we do not in fact know, it is our duty to ascer- 
tain what is essential to a proper conclusion. But the 
value of complainant’s decayed fruit and the loss in 
trade that he may have suffered in consequence of his 
inability at that time to supply the requirements of his 
customers are questions altogether beyond the range of 
our experience. Our opinion on either question acquired 
only from a zealous attention to the argument and a 
careful study of the record would in the end be simply 
the opinion of seven men wholly unenlightened by ex- 
perience or general information as to such matters, and 
without that opportunity to arrive at the exact truth 
which a jury enjoys by personal contact with the wit- 
nesses. 

For these reasons, and for others presently to be 
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mentioned, we have reached the conclusion that the 
Commission may not properly undertake duties of this 


nature. If it be once firmly established and generally 
understood that a shipper who has suffered a damage 
of this kind at the hands of an interstate carrier, which 
may be attributed to an act or omission by it in con- 
travention of the many duties and obligations imposed 
upon carriers by the various provisions of the act, and 
if it be also understood that we are prepared to deal 
efficiently with such questions, neither this Commission 
nor any other commission, constituted with some regard 
to numbers, would be able to keep up with the burden 
of the labor of that character that will be cast upon it. 
When our jurisdiction is invoked under a complaint of 
that nature we can and ought to ascertain whether the 
discrimination complained of in fact exists or whether 
the carrier complained of has in fact failed in a duty 
imposed upon it by any provision of the act as charged 
in the complaint. Such matters are ordinarily technical 
in nature, and the justice of such complaints can be 
determined more readily by the Commission than by a 
jury. But having ascertained the existence of the dis- 
crimination or the commission of an act or the omission 
of a duty, the Commission should leave the assessment 
of any resulting damages to be determined in a formal 
action brought in a court of competent jurisdiction. 

Our understanding of the act is that it gives us a 
reasonable discretion in entertaining and refusing to 
entertain complaints that are presented to us. And in 
our judgment, even if we had the powers which the 
complainant here seeks to invoke, that discretion is rea- 
sonably exercised when we decline, in the general public 
interest and in deference to the other very important 
work before us, to deal with matters about which we can 
know but little and which the courts, where such: mat- 
ters properly belong, can deal with so much more eff- 
ciently. 

Since its original enactment the act to regulate cone 
merce has been amended many times, without being re- 
drafted as a whole, in order to bring its various provi- 
sions into harmony with one another. The result is that 
the act is not free from inconsistencies, and at some 
points doubts arise as to its real meaning. If proof of 
this is needed it w#l suffice to examine the opinion of 
the Supreme Court of the United States in Texas & 
Pacific Ry. Co. vs. Abilene Cotton Oil Co., 204 U. S., 426, 
where the court, on the ground that “the act cannot be 
held to destroy itself,” found it impossible to give effect 
and meaning to, and in substance reads out of, sections 
9 and 22, language much more definite and positive, in 
our judgment, than the language upon which the conm- 
plainant here rests his contention that the Commission 
may award him damages for the loss which he claims 
to have suffered by reason of the rotting and decaying 
of his carload shipments of fruits. In considering sec- 
tion 9 of the act in connection with the contention made 
in that case that its language compelled the mind to 
the conclusion that it was the purpose of Congress to 
confer upon the courts the power primarily to make an 
award of damages on the ground that the rate collected 
was unreasonable, the court said (p. 441): 


True it is that the general terms of the section when taken 
alone might sanction such a conclusion; but when the provision 
of that section is read in connection with the context of the 
act, and in the light of the considerations which we have 
enumerated. we think the broad construction contended for is not 
admissible. 


There are several reasons why we ought to approach 
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this very’ important question of jurisdiction only after 


taking this broad view of the scope and meaning of the 


whole act. One very practical reason for this course is 
that a special administrative body in case of doubt ought 
not to take jurisdiction, but’should resolve the doubt in 
favor of the courts where such jurisdiction is ordinarily 
vested. Upon every consideration we must be careful 
to examine the language of any particular section of the 
act, not as it stands alone and separate from what is 
elsewhere said in the act, but in the light of its general 
purpose as we may gather it from the statute as a 
whole. This is an elementary rule of construction sanc- 
tioned by many reported decisions in the state and fed- 
eral courts. The principle is strongly stated in Lessee 
of Brewer vs. Blougher, 14 Pet., 198; where the court 
says: 


It is undoubtedly the duty of the court to ascertain the 
meaning of the legislature, from the words used in the statute, 
and the subject-matter to which it relates, and to restrain its 
operation within narrower limits than its words import, if the 
court is satisfied that the literal meaning of its language would 


ot to cases which the legislature never designed to embrace 
n 


We have yet to see in any of the adjudicated cases, 
in which some provision of the act to regulate commerce 
was under consideration and in which the object and 
scope and general character of the duties and functions 
of the Commission are referred to and characterized, a 
single definite and conclusive expression indicating that 
the act was intended to confer upon us authority to 
deal with claims of this nature. That it has not been 
the general understanding that the Commission was au- 
thorized to exercise such powers appears with peculiar 
force, as heretofore stated, from the fact that so few 
complaints of this nature have been filed with us. All 
this is very persuasive and lends much force to the con- 
tention that no such authority was intended to be given 
to the Commission. 

The language of the act upon which the petitioner 
‘rests our supposed authority to deal with his complaint 
seems far from clear. Section 8 of the act, which has 
sometimes been referred to as giving the Commission 
such powers, will be found upon a more careful reading 
not to have any relation to the jurisdiction of the Com- 
mission. It creates a substantive right of action to re- 
cover damages for the violation by a carrier of some 
provision of the act, but leaves the right enforceable 
only in the courts. Such a right of action having been 
established, section 9 gives the shipper a judicial forum, 
namely, a district or circuit court of the United States 
of competent jurisdiction, in which to “bring suit in his 
or their own behalf for the recovery of the damages for 
which such common carrier may be liable under the 
provisions of this act.” The same section gives “any 
person or persons claiming to be damaged by any com- 
mon carrier subject to the provisions of this act” the 
right to make complaint to the Commission “as herein- 
after provided for.” The only subsequent provisions to 
which this clause can relate are sections 13, 14, 15 and 
16; and, of these, section 15 is, in our judgment, the 
dominating and controlling expression of the real object 
and meaning of the act in its present form. It makes 
of the Commission what it was undoubtedly intended to 
be, a special expert body created for the purpose of 
dealing with the rates and the rules, regulations and 
Practices of carriers affecting rates, and not a body to 
which shippers might resort for the redress of alleged 
wrongs of the character involved in this complaint, of 
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which courts have long had jurisdiction and as to which 
they are fully equipped for doing exact justice. 

Our conclusion is that the Commission is without 
power to make awards of general damages of this kind. 
The complaint must therefore be dismissed, and such an 
order will be entered unless we are advised by the com- 
plainant of his desire to have the Commission consider 
whether, apart from the question of the general damages 
claimed, the acts of the defendant as alleged in the com- 
plaint constituted an undue and unjust discrimination. 


LANE, Commissioner, dissenting: 

The decision of the majority is, as I view it, a sur- 
render of jurisdiction clearly conferred, and thus far 
exercised without challenge. It is conceded that the 
facts alleged in this complaint would, if found true, con- 
stitute such undue discrimination as is forbidden by the 
act. It is further admitted that the Commission has 
authority to order the carrier to cease and desist from 
such discrimination in the future. But the power to 
redress the past injury by an award of reparation is 
denied. I cannot concur in this conclusion, and shall 
endeavor to state, as briefly as I may, the reasons for 
my dissent. 

Section 3 of the act contains a sweeping prohibition 
against “any undue or unreasonable prejudice or disad- 
vantage in any respect whatever.” This is broad enough 
to cover every form of discrimination. The statute 
would be peculiarly defective if a carrier could with 
impunity subject a shipper to all manner of discrimina- 
tion in the delivery of his perishable freight- I can con- 
ceive of no form of discrimination which would be more 
disastrous to a shipper than persistent delay in deliver- 
ing his perishable freight, while like shipments of his 
competitors are placed promptly upon arrival at destina- 
tion. Beyond all doubt, section 3 applies to just such 
discrimination as is alleged in this proceeding. The 
case of United States ex rel. Morris & Co. vs. D., L. 
& W. R. R. Co., 40 Fed. Rep., 101, is conclusive upon 
this point. The court says (p. 103): 


The latter (section 3) is comprehensive enough, standing 
alone, to include every form of unjust discrimination, not only 
in rates, but also in the conveniences and facilities supplied to 
shippérs in any of the details of the carrying service, and such 
is the judicial construction in England of the term “undue or 
unreasonable preference or advantage,’’ as used in the English 
“Railway and canal traffic act” (17 and 18 Vict., c. 31, sec. 2). 


The jurisdiction of the Commission is coextensive 
with the mandates and prohibitions of the act. Section 
3 has not been changed by the Hepburn law, and sec- 
tions 8 and 9 have likewise been retained in their en- 
tirety. Section 15 has been superseded, but the powers 
which it conferred are more than covered by sections 
15 and 16 of the amended law. The law-clearly con- 
templates that a shipper who has been the victim of 
discriminatory practices on the part of a carrier shall 
have a twofold remedy before this Commission: (1) 
An order upon the carrier to cease and desist from the 
unlawful practices in the future. (2) Redress for the 
past injury by an award of reparation. By the decision 
of the Commission herein, the second of these remedies 
is read out of the law. The case of T. & P. Ry. Co. vs. 
Abilene Cotton Oil Co., 204 U. S., 426, is cited, but in 
my judgment that case is in no respect a precedent for 
the action now taken. Conceding that the Supreme 
Court found it necessary to read certain language out of 
the act in order to reach its decision in the Abilene 
case, that course was necessary in order to give con- 
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sistency and vitality to the law. 
as the court says, that if the federal courts as well as 
the Commission were to entertain, in the first instance, 
complaints predicated upon the unreasonableness of 
established rates conflicting decisions would inevitably 


It is only too apparent, 


ensue. We owe much to the Supreme Court for this 
broad construction of the law. It is clear that a con- 
trary decision would have led to infinite mischief. But 
it is hardly necessary to point out that no possible con- 
flict could arise from the concurrent authority of the 
Commission and the courts to award damages for un- 
lawful discrimination in furnishing facilities of trans- 
portation. The cases are in no respect parallel. The 
following comprehensive statement of the Commission’s 
powers is found in the opinion of the court in the Abi- 
lene case: 

Power was conferred upon the Commission to hear com- 
plaints concerning violation of the act, to investigate the same, 
and, if the complaint were well founded, to direct not only the 
making of reparation to injured persons, but to order the carrier 
to desist from such violation in the future. * * * That the act 
to regulate commerce was intended to afford an effective means 
for redressing wrongs resulting from unjust discrimination and 
undue preference is undoubted. Indeed, it is not open to con- 
troversy that to provide for these subjects was among the 
principal purposes of the act. 

This would seem to be a definite recognition of our 
authority to award damages for any violation of the act. 

In numerous cases the Commission has asserted its 
power to award damages for discrimination in furnish- 
ing facilities for transportation and in effecting delivery 
of freight. One of the earliest of these is the case of 
Macloon vs. C. & N. W. Ry. Co., 5 I. C. C. Rep., 84. 
The defendant had refused to switch cars from its 
tracks to the tracks upon which the complainant’s plant 
was located unless he promised in advance to pay any 
demurrage charges which might be assessed, regardless 
of their legality. This switching service was performed 
for other shippers without exacting any such promise. 
It was held that the case came under the prohibition of 
the third section, which forbids the subjection of any 
person to any undue or unreasonable prejudice or disad- 
vantage in any respect whatever. It was held, further, 
that the plaintiff was entitled to reparation, but, the 
proof of damages being insufficient, the case was held 
open pending notice of adjustment by the parties them- 
selves. 

In Eaton vs. C., H. & D. Ry. Co., 11 I. C. C. Rep. 
619, the Commission found that the defendant had sub- 
jected the complainant to unjust discrimination in ‘fur- 
nishing cars for shipment of hay and grain. Reparation 
was awarded in the amount of $200, the business loss 
which complainant had suffered by reason of the dis- 
crimination. 

In Rogers & Co. vs. P. & R. Ry. Co., 12 I. C. C. 
Rep., 308, it appeared that the defendant had deélared 
an embargo on complainant’s shipments of hay and 
straw. Pursuant to this embargo, seven cars of hay 
consigned to complainant were refused delivery, and the 
loss on these shipments, due principally to a falling mar- 
ket, was $190.70. The Commission held that, on proper 
showing that the shipments were interstate in character, 
reparation would be awarded in the amount named. 

In Eichenberg vs. S. P. Co., 14 I. C. C. Rep., 250, the 
Commission condemned as unlawful certain discrimina- 
tions in the furnishing of terminal facilities at Galves- 
ton, Tex., the case being held open for further evidence, 
looking to an award of reparation. 

In the case of the Glade Coal Co. vs. B. & O. R. R. 






-R. R. Co., 10 I. C. C. Rep., 422, reparation was awarded 


wt, 


Vol. V, No. 3 


Co., 10 I. C. C. Rep., 226, and Paxton Tie Co..vs. D. §, 


for damages resulting from discrimination in the fur. 
nishing of cars. (See also Phelps & Co. vs. T. & P, 
Ry. Co., 6 I. C. C. Rep., 36; American Warehousemen’s 
Asso. vs. I. C. R. R. Co., 7 I. C. C. Rep., 556; St. Louis 
Hay & Grain Co. vs. C., B. & Q. R. R. Co, 11 1C. 0G, 
Rep., 83; Miner vs. N. Y., N. H. & H. R. R. Co., lf 
I. C. C. Rep., 422.) 

It is suggested that comparatively few complaints 
involving damages of the character in question have 
been filed with the Commission, but manifestly this has 
no bearing upon the scope of the authority which the 
statute confers. It is urged that the exercise of the 
power to award reparation in such cases would greatly 
multiply proceedings before the Commission, but this, I 
again submit, does not justify a disclaimer of jurisdic. 
tion. The difficulty of estimating damages is likewise 
without persuasive force. 

I cannot agree with the holding of the majority that 
the act “gives us a reasonable discretion in entertaining 
and refusing to entertain complaints that are presented 
to us.” It is my understanding that whenever a com- 
plaint is filed presenting a violation of the act, this Com- 
mission cannot decline to take jurisdiction. In any 
event, a shipper whose business had been ruined by 
railroad discrimination would find it difficult to under- 
stand why the Commission, in the exercise of its dis- 
cretion, should yield up a part of its salutary power and 
render itself impotent to redress his wrongs. - 

Commissioners Clements and Prouty. unite 
dissent. 


in this 


Must Handle Interstate Shipments 


No. 2174. 
(17 I. C. ©. Rep., 379.) ; 
CORPORATION COMMISSION OF THE STATE OF 
OKLAHOMA, FOR THE USE AND BENEFIT OF 
THE ROBINSON, CRAWFORD & FULLER LUM: 
BER COMPANY, 





vs. 
CHICAGO, ROCK ISLAND & GULF RAILWAY COM- 
PANY ET AL. 
Submitted August 19, 1909. Decided January 3, 1910. 


1. It is the duty of an interstate carrier to receive interstate 
shipments, to issue receipts therefor, to indicate on the 
waybills the final destinations, and to transport and de- 
liver them to its connecting carriers; and it is the duty of 
the connecting carriers to transport and deliver at desti- 
nations, each carrier charging for its service its legally 
published rate. 


2. Rates charged on shipments of lumber from Beckville, Tex. 
to certain points in Oklahoma found unreasonable, and 
reparation awarded. 


Charles West, attorney-general. 

George A. Henshaw, assistant attorney-general; E. C. 
Patton and M. D. Smith for complainants. 

Terry, Cavin & Mills and A. H. Culwell for Texas 
& Gulf Railway company. 

E. B. Peirce for Chicago, Rock Island & Pacific 
Railway company and Chicago, Rock Island & Gulf Rail- 
way company. — 

H. L. Redfield for Texas & Pacific Railway company. 

Report of the Commission, 
COCKRELL, Commissioner: 


The Robinson, Crawford & Fuller Lumber company 
is a corporation doing business at the town of Duncan 
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and other points in the state of Oklahoma and is the 
shipper and the real party in interest in this case and 
will be designated as the Lumber company. It charges 
that between November 1, 1907, and May 21, 1908, it 
delivered at Beckville, Tex., to the defendant Texas & 
Gulf Railway company, to be transported to Oklahoma 
points, sixty-three carloads of lumber as follows: Thirty- 
nine carloads with destination shown as Duncan, Okla.; 
twenty-two carloads with destination shown as Co- 
manche, Okla.; one carload with destination shown as 
Marlow, Okla.; one carload with destination shown as 
Waurika, Okla., and made specific request that they 
should be billed and transported to said points. The 
Texas & Gulf railway refused to so bill them or any of 
them to said points, because the joint through rate 
theretofore in force had been canceled. In order to 
make the shipments the Lumber company had to bill 
them as required by the said defendant, and the Lum- 
ber company had all of said cars billed to Ringgold, 
Tex., except three, which were billed to Longview Junc- 
tion at the rate of 5 cents paid, and the three cars were 
delivered there to the Texas & Pacific railway, destined 
to Duncan, Okla., at rate of 26%, cents, making a 31%4- 
cent total charge. On fifty-nine of said cars destined 
to Duncan, Comanche and Marlow, Okla., the Lumber 
company paid 18% cents from Beckville to Ringgold, 
and 16 cents beyond, making 34% cents per 100 pounds, 
and on one carload to Waurika 18% cents to Ringgold 
and 14% cents beyond, making 33% cents. The Lumber 
company charges that all of said rates charged and paid 
were unjust and unreasonable and that 26% cents per 
100 pounds from Beckville to the Oklahoma points, Dun- 
ean, Comanche and Marlow, and 22% cents from Beck- 
ville to Waurika are just and reasonable rates for the 
services rendered, and claims reparation in the sum of 
$2,464.77. It states that prior to October 13, 1907, the 
defendants had, and maintained, joint through rates of 


: 26% cents from Beckville to the three points named 


in Oklahoma, and 22% cents from same to the other 
point named, and on said date said rates were canceled 
and so remained canceled until May 24, 1908, when 
they were re-established and are now in force. 

In their answers the defendants all admit the exist- 
ence, the cancelation, and the restoration of the joint 
through rates of 2614 cents and 22% cents from’ Beck- 
ville to the Oklahoma points named. The Texas & 
Guif railway denies all the charges and avers that the 
Lumber company delivered the sixty-three carloads to it 
at Beckville, with instructions to bill and ship to Ring- 
gold, and denies that it was advised, informed, or knew 
of ultimate destination. The Texas & Pacific claims it 
was and is an intermediate carrier, and the cancelation 
of the joint through rate was made necessary by letter 
from J. C. McCabe, dated July 20, 1907, stating that— 


On and after September 15, 1907, the Rock Island lines would 
decline to participate by way of their Texas connections in any 
absorption accorded side lines on lumber for interstate points 
on their lines. 


The Chicago, Rock Island & Gulf and the Chicago, 
Rock Island & Pacific, in joint answer, admit the pay- 
ments of the rates charged and deny responsibility for 
the cancelation, All the parties appeared at the hear- 
ing. 


The facts in this case are that the lines of the 


defendants extend’ from Beckville, Tex., to the points 
named in Oklahoma, the Texas & Gulf to Longview Junc- 


‘was fully advised as to the destinations desired. 
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tion, about 26 miles; the Texas & Pacific to Fort Worth, 
156 miles; and the Chicago, Rock Island & Gulf and 
Chicago, Rock Island & Pacific, via Ringgold, to the 
points named; that for some years prior to October 13, 
1907, the defendants had and maintained joint through 
rates between the points named of 221%4 cents to Wau- 
rika and 26% cents to Duncan, Comanche and Marlow, 
which were canceled on October 13, 1907, and so re- 
mained until May 24, 1908, when they were restored and 
are now in effect. During the interval the shipments as 
charged were made and the rates were paid, as stated. 
The Lumber company applied to the Texas & Gulf 
Railway company, at Beckville, to have all said cars 
billed from Beckville to it at the Oklahoma points 
named, and the said defendant refused to receive and 
so bill them, and upon written request for the reason of 
such refusal the agent replied in writing: 


I will not sign bill lading for carload lumber destined to 
Duncan, Okla., for the reason that our connecting lines will not 
give us through rates to any interstate Rock Island point. 


The Lumber company, in order to get the lumber to 
its places of business, had to accept such billing as the 
said defendant would give. The Texas & Gulf railway 
It had 
previously been a party to the joint through interstate 
rates between the points named and was at the time a 
party to an 18%-cent rate to Ringgold, Tex., and sub- 
sequently became, and now is, a party to joint through 
rates between the points named, and its charges on all 
of the shipments, except the three cars shipped to 
Longview Junction, on which its charges’ were paid, 
went forward and were paid at the destinations in Okla- 
homa. The Texas & Pacific company knew that the said 
three cars delivered to it at Longview Junction, with 
charges paid thereon, were destined for and were billed 
to Duncan, Okla. On all the other shipments the 
charges of the Texas & Gulf railway, the Texas & Pa- 
cific railway and the Chicago, Rock Island & Gulf rail- 
way were forwarded as advance charges and were paid 
at destinations in Oklahoma, and on all of the cars 
except three the charges were 18% cents from Beckville 
to Ringgold and 16 cents beyond to Duncan, Comanche 
and Marlow and 14% cents beyond to Waurika, 18% 
cents being the rate from Beckville to Ringgold, Tex., 
and 16 cents the rate beyond. In most of the freight 
bills they were specified as 18% cents and 16 cents, and 
in many of them Beckville was named as the point of 
origin, and on the car to Waurika 18% cents and 14% 
cents were named. No claim whatever was made that 
the joint rates of 26% cents and 2214 cents from Beck- 
ville were unreasonably low or not fairly remunerative. 

The interstate commerce law is explicit in its re- 
quirements. It says: 


Every common carrier subject to the provisions of this act 
shall, according to their respective powers, afford all reasonable, 
proper and equal facilities for the interchange of traffic between 
their respective lines, and for the receiving, forwarding and 
delivering of passengers and property to and from their several 
lines and those connecting therewith, and shall not discriminate 
in their rates and charges between such connecting lines. 


It further says: 


That any common carrier, railroad, or transportation com- 
-pany receiving property for transportation from a point in one 
state to a point in another state shall issue a receipt or bill of 
lading therefor. 


It defines transportation and then declares: 


It shall be the duty of every carrier subject to the pro- 
visions of this act to provide and furnish such transportation 
upon reasonable request therefor and to establish through routes 
and just and reasonable rates applicable thereto. 









All charges made for any service rendered or to be rendered 
in the transportation of passengers or property as aforesaid, or 
in connection therewith, shall be just and reasonable; and every 
unjust and unreasonable charge for such service or any part 
thereof is prohibited and declared to be unlawful. 


Our conclusions are that it was the duty of the 
Texas & Gulf railway to receive the shipments, to issue 
to the Lumber company a receipt therefor, to indicate 
on the waybills the final destinations, and to transport 
and deliver them to its connecting carrier, and that it 
was the duty of the connecting carriers to transport and 
deliver at destinations, each carrier charging for its 
service its legally published rate. 

It is further the conclusion of the Commission that 
the rates charged for the services rendered were un- 
reasonable and unjust to the extent that they exceeded 
26% cents from Beckville, Tex., to Comanche, Duncan 
and Marlow, Okla., and 22% cents from Beckville to 
Waurika, Okla., and that the complainant, the Lumber 
company, is entitled to reparation in the sum of $2,450.82, 
with interest, being the amount of the charges paid over 
and above the amount of the said joint through rates 
now in effect. An order will be issued accordingly. 


ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 3d day of January, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 


No. 2174. 


CORPORATION COMMISSION OF THE STATE OF 
OKLAHOMA, FOR THE USE AND BENEFIT OF 
THE ROBINSON, CRAWFORD & FULLER LUM- 
BER COMPANY, 


vs. 


THE CHICAGO, ROCK ISLAND & GULF RAILWAY 
COMPANY; THE CHICAGO, ROCK ISLAND & PA- 
CIFIC RAILWAY COMPANY; THE TEXAS & GULF 
RAILWAY COMPANY, AND THE TEXAS & PA- 
CIFIC RAILWAY COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon: 

It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed, on or be- 
fore the ist day of March, 1910, to pay unto Robinson, 
Crawford & Fuller Lumber company the sum of $2,450.82, 
with interest thereon at the rate of 6 per cent per 
annum from date of payment of freight charges, as repa- 
ration for unreasonable rates charged for the transporta- 
tion of carload shipments of lumber from Beckville, 
Tex., to various points in Oklahoma, which rates so 
charged have been found by this Commission to have 
been unreasonable, as more fully and at large appears 
in and by said report of the Commission, which said 
report is hereby referred to and made a part of this 
order. 
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Reparation When Rates Are Low 





No. 2950. 
(17 I.-C. C. Rep., 373.) 
PACIFIC ELEVATOR COMPANY 
vs. 
CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY ET AL. 
Submitted November 9, 1909. Decided January 4, 1910. 


The Commission should not and will not award reparation on the 
basis of a rate that is lower than that which the Commission 
would prescribe as reasonable. it is not sufficient that a 
shipper who is willing to receive a refund and a carrier that 
is willing to make a refund to that shipper shall agree to 
jointly request the Commission to authorize such refund. 
Complaint dismissed. 


William A, Poehler for complainant. 

William Ellis for Chicago, Milwaukee & St. Paul 
Railway company. 

S. G. Lutz for Minneapolis & St. Louis Railroad 
company. 3 

Report of the Commission, 

CLARK, Commissioner: 

By stipulation, this case, the petition in which was 


filed November 9, 1909, is submitted on the pleadings; 


hearing, briefs, and oral argument being waived. 

As submitted the following facts appear: On Janu- 
ary 25, 1907, complainant shipped two carloads of soft 
coal from Green Bay, Wis., one to Wetonka and one to 
Leola, S. D. Charges aggregating $102.60 and $94.08 on 
basis of weights of 53,300 and 53,000 pounds and rates 
of $3.85 and $3.55 per ton, respectively, were paid No- 
vember 19, 1908. The rates charged were combination 
of tariff rates to Watertown, S. D., and application of 
distance tariff rates from that point to destinations. 
The shipments moved during construction of a branch 
line of defendant Minneapolis & St. Louis railroad west 
of Watertown and previous to the establishment of joint 
rates. Wetonka is 773 miles from Green Bay and 103 
miles from Watertown. Leola is 11 miles farther dis- 
tant. The rate charged to Leola was, however, 30 cents 
per ton less than that charged to Wetonka. 

We cannot locate any tariff naming rates from Wa- 
tertown to Wetonka and Leola that was in effect when 
these shipments moved. The rate from Green Bay to 
Watertown at that time was $2.85 per ton, minimum 
30,000 pounds. Effective January 30, 1907, rates were 
established from Green Bay to Leola of $2.85 per ton 
and to Wetonka of $2.75 per ton. That rate to Leola 
is still in effect, but on April 30, 1908, the rate to 
Wetonka was reduced to $2.70 per ton, and that is the 
present rate. 

It is apparent from the record that some difficulty 
was encountered in securing payment of the charges 
assessed on these shipments, and there is indication 
that a promise was made on part of officials of defend- 
ant Minneapolis & St. Louis railroad to endeavor to 
secure settlement of claims for alleged excessive rates 
if such were filed subsequent to payment. 

It is understood that in order to determine the 
charges from Watertown to Wetonka and Leola dis- 
tance-tariff rates were applied, but there is no basis for 
the assumption that such rates were lawfully applicable 
to the line then under construction. 

At the time these shipments moved the rate from 
Green Bay to Watertown, a point more than 100 miles 
less distant than either Wetonka or Leola, was $2.85 per 
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ton. At the same time the Chicago & Northwestern 


railway had in effect, subject to carload minimum of 


40,000 pounds, rates from Green Bay to Watertown of 
$2.20 per net ton; to Faulkton, S. D., 100 miles west of 


Watertown, $3.30 per ton; and to Gettysburg, S. D., 139 


miles west of Watertown, $3.50 per ton; and the last 
two rates are still in effect. 

In Fort Dodge Commercial Club vs. I. C. R. R. Co., 
16 I. C. C. Rep., 572, the Commission found that a rate 
on splint coal that yielded 5 mills per ton per mile was 
not unreasonable and cited previous decisions in support 
thereof. In the present case the rates charged complain- 
ant yield in one instance 4 mills and in the other in- 
stance 4.4 mills per ton per mile. 

Beyond the agreement between complainant and de- 
fendants there is here no showing that the charges upon 
these shipments were unreasonable. As has so often 
been said, a carrier may voluntarily establish rates 
lower than it could be compelled to make. The Com. 
mission should not, however, and will not, award repara- 
tion on the basis of a rate that is lower than that which 
the Commission would prescribe as reasonable. It is 
not sufficient that a shipper who is willing to receive 
a refund and a carrier that is willing to make a refund 
to that shipper shall agree to jointly request the Com- 
mission to authorize such refund. 

An order will be entered dismissing this complaint. 


Discontinuance of Station Upheld 


No. 2202. 
(17 I. C. C. Rep., 375.) 
WILLIAM C. SNOOK 
vs. 
CENTRAL RAILROAD COMPANY OF NEW JERSEY. 
Submitted September 29, 1909. Decided January 4, 1910. 





_1. The general rule that a tribunal, whose authority is invoked 


by a complaint filed before it, must determine whether the 
subject-matter is within its jurisdiction before it may 
consider the merits of the controversy, does not in all cases 
neeessarily control an administrative body like this Com- 
mission. 

2. Following the course pursued in Jones vs. St. Louis & San 
Francisco R. R. Co., 12 I, C. C. Rep., 144, and without 
determining at this time whether the Commission has 
jurisdiction to require interstate carriers to erect or to 
continue to maintain station facilities at particular points, 
the facts of record here have been examined for the pur- 
pose of ascertaining whether, assuming such power to 
exist in the Commission, enough has been shown to war- 
rant an order requiring the defendant to continue to main- 
tain station facilities at Roycefield, N. J. 

3. Upon all the testimony of record; Held, That the discontin- 
uance of the defendant’s agency station at the point in 
question cannot be regarded as a violation of the act to 
regulate commerce. 


John H. Saums for complainant. 
Jackson E. Reynolds for defendant. 


Report of the Commission. 


HARLAN, Commissioner: 

In Jones vs. St. Louis & San Francisco R. R. Co., 
12 I. C. C. Rep., 144, where the complainant demanded 
the restoration by the defendant at Chase, a town in 
what was then called Indian Territory, of station facili- 
ties that had formerly existed at that point, the question 
of our authority to exercise control in such matters 
necessarily arose. After a brief reference to the adjudi- 
cated cases in which similar questions were involved, 
we said (p. 150): 


It will not be necessary, however, to multiply citations or to 
further discuss the facts appearing on this record. The conten- 
tion that this Commission has the power to grant relief of the 
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character sought in this petition is, to say the least, one that is 
open to doubt. But without deciding at this time whether we 
have any such jurisdiction, it is manifest that the Commission 
ought not to exercise such power in any case, and ought not to 
enter such an order in this case unless all the facts and con- 
ditions clearly indicate, as an indispensable element in the con- 
troversy, that the interests of the general public in the locality 
involved have been materially impaired by the removal of the 
station to the new point, or that the public will be better served 
by the restoration of the station at the old point. There are no 
such facts shown in this record. And the’ principles announced in 
the cases above referred to, as well as in numerous other cases 
that might be cited, require us to hold that the complainants are 
not entitled to an order by this Commission requiring the defend- 
ant to re-erect and maintain either a freight or a passenger 
station at the town of Chase. . 

In other words, avoiding the decision at that time 
of the question as to the authority of the Commission 
under the law to control the acts and doings of interstate 
carriers in that respect, we ventured to look at the 
merits of the case; and after a full examination of the 
record we held that, even if the Commission had the 
power to require carriers to establish or to continue to 
maintain station facilities at a given point, the facts 
shown of record were not sufficient to justify the exer- 
cise of the power in that case. This course was at 
variance with the usual, if not the universal, rule that 
requires a tribunal whose authority is invoked first to 
determine whether the subject-matter of the action is 
within its jurisdiction as established by law. It is not 
clear, however, that this rule of judicial decorum need 
necessarily control an administrative body in all cases. 
Affirmative relief of course cannot be granted in any 
case until it is definitely ascertained that the subject- 
matter of the complaint is clearly within our jurisdiction. 
But as the facts shown of record in the case cited were 
such as would have required us to deny the relief asked, 
if jurisdiction existed, we did not think it improper, in 
view of the very great importance of our rulings on 
transportation questions, to dismiss the case on the 
merits without deciding at that time whether the subject- 
matter was within our regulative control under the law. 
The point had not been presented fully, and without 
the benefit of a careful argument of what we regard as 
an important question we were not willing definitely to 
say that the Commission was without power to issue 
orders in such complaints. ‘ 

A like situation confronts us in this proceeding. 
The complainant demands the restoration of station 
facilities at Roycefield, in the state of New Jersey, 
without giving us the benefit of any suggestions in sup- 
port of the proposition that the Commission is vested 
with authority to enter such orders. While there is some 
discussion of the question on the brief filed in behalf 
of the defendant, in which it is denied that the Com- 
mission has any such jurisdiction, we again feel that 
the question has not been fully presented to us. We 
shall therefore pursue in this proceeding the course fol- 
lowed in the previous case, and shall look into the 
merits with the view to ascertaining whether the com- 
plainant on the facts shown of record would be entitled 
to relief if the question of our power to enter such or- 
ders had been decided definitely in the affirmative. 

The facts in the case are as follows: Roycefield is 
38.3 miles from New York City, on the south branch of 
of the Central Railroad of New Jersey. It lies between 
Somerville and Flemington, which are about 16 miles 
apart in what we understand to be a sparsely settled 
farming district. Somerville has a population of 5,000 
or 6,000 inhabitants and is 2.6 miles north of Royce- 
field. It is an agency station, as is Flagtown, 2.8 miles 
south of Roycefield. South Somerville is a station on 
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the Lehigh Valley about three-fifths of a mile due east 
of Roycefield, although by wagon road the distance is 
slightly greater. The Lehigh Valley at this point runs 
substantially parallel to the defendant’s line, and at 
Roycefield is about one-third of a mile distant from the 
defendant’s right-of-way. 

The defendant established a station at Roycefield 
about forty years ago, and until November 8, 1908, when 
the station building was destroyed by fire, an agent was 
maintained there. For a few months after the fire a 
freight car was used as the station, and was in charge 
of an agent, who was withdrawn shortly before the filing 
of the complaint on March 9, 1909. Roycefield is now a 
flag station. And Snook, the petitioner, complains of 
this state of affairs as constituting a violation of the act 
in that it subjects him, as he alleges, to undue and un- 
reasonable prejudice and- disadvantage. He therefore 
prays for an order requiring the defendant to cease and 
desist from the violation, and that it be ordered to re- 
open its temporary station and to install an agent 
therein until such time as a permanent station shall 
have been erected. There is also a prayer “for such 
other and further orders as the Commission may deem 
necessary in the premises.” 

The record indicates that Roycefield in the past has 
been a station of more importance than it is at this 
time. It now has no postoffice, no church, no stores, no 
hay press, no creamery, or business houses of any kind. 
There is not even a school at Roycefield. Within a 
circle with a radius of 1% miles from the center of the 
town there are said to be but thirty-seven houses of all 
descriptions, of which twenty-four are south of the Le- 
high Valley rails, eight are located between that line 
and the defendant road, and only five are north of the 
right-of-way of the defendant. It also appears that the 
opening of a station- on the Lehigh Valley at South 
Somerville has resulted in taking much traffic that 
formerly was received and delivered by the defendant 
at Roycefield. A map of the territory immediately sur- 
rounding Roycefield and Somerville indicates that the 
majority of the residences and farmhouses are nearer 
the latter point than to Roycefield. Another fact of sig- 
nificance is that a large tract of land extending sub- 
stantially from the city limits of Somerville southward 
to a point near Roycefield has in recent years been con- 
verted into one large estate, the numerous small farms 
of which it was formerly composed having been aé- 
quired by one interest. The result of this change of 
ownership is that families formerly residing on the 
land’ have moved away and no longer contribute traffic 
to the defendant at the Roycefield station. This large 
estate is adjacent to Somerville, which, as heretofore in- 
dicated, is a place of some importance, where all neces- 
sary facilities are furnished by the defendant for 
handling the freight and passenger business destined 
to and from the estate. A 

About fifteen trains are operated in both directions 
daily through Roycefield and only about fifteen pas- 
sengers a day get on and off the trains at that point. 
During December, 1908, no commutation ticket between 
New York and Roycefield was sold, and but one during 
each of the months of January, February, April, May, 
September, October and November of that year. Two 
were sold in March, June, July and August. During 
1909 no guch ticket was sold during January and Febru- 
ary, but one in March, April, May and July, and two in 
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June. For the year ending June 30, 1908, the defendant’s 
passenger revenue at Roycefield was $1,253 and its 
freight revenue $347. For the year ending June 30, 1909, 
the passenger revenue was $1,006 and its freight revenue 
$373. Only one of all the Stations on the defendant’s 
line produces less revenue, To maintain the station 
with an agent costs the defendant from $700 to $1,000 
a year. As heretofore indicated, it is now a flag station, 
at which, as it understood, the defendant will receive 
passengers when the train is flagged or will discharge 
passengers upon notice. Tickets are sold upon the train. 
Baggage is received with passengers outbound, and upon 
notice to the baggage agent will be put off the inbound 
train at Roycefield. Less-than-carload freight is not re- 
ceived or delivered, but outbound carload freight is 
shipped, charges following. Inbound carload freight is 
generally prepaid, but exceptions are made because of 
the acquaintance of the agent at Somerville with the 
residents of Roycefield. 

In view of the fact that the defendant maintains 
stations at short distances both north and south at 
Roycefield, and that a station with all the facilities that 
the reighborhood seems to require is maintained only a 
short distance away, at South Somerville, on the Lehigh 
Valley, the discontinuance of Roycefield as an agency 
station cannot be regarded as a violation of the act to 
regulate commerce even if the ‘act is to be construed as 
controlling in respect to such matters and as giving the 
Commission power to enter such orders as are here de- 
manded. 

The complaint must therefore be dismissed, and it 
will be so ordered. 


Voluntary Reduction Rule Upheld 


No. 2719. 
(17 I. C. C. Rep., 385.) 
FOSTER LUMBER COMPANY 
vs. 
GULF, COLORADO & SANTA FE RAILWAY COMPANY 
ET AL. 


Submitted December 20, 1909. Decided January 3, 1910. 


1. Rates complained of not found so unreasonable as to entitle 
complainant to reparation. Foster Lumber Co. vs. A., T. & 
S. F. Ry. Co., 15 I. C. C. Rep., 56, followed upon the point 
that the voluntary reduction of a rate by a carrier will not, 
without proof that the rate was unreasonable, furnish a 
basis for reparation. 


2. The claim that the fourth section of the act was violated in 
these shipments not sustained, as the short line made the 


rate to the competitive point and the defendants had to 
meet that condition. 





L. F. Bird for complainant. 

T. J. Norton and J. J. Coleman for Gulf, Colorado & 
Santa Fe Railway company and Atchison, Topeka & 
Santa Fe Railway company. 

E. B. Peirce and Wallace T. Hughes for St. Louis & 
San Francisco Railroad company. 


Report of the Commission. 
COCKRELL, Commissioner: 

The complainant corporation seeks reparation on 
thirty-nine carloads of coal shipped from Huntington, 
Ark., and three carloads from Bonanza, Ark., to Fostoria, 
Tex., between June 26, 1907, and June 30, 1908. The 
rate assessed was $3.10 per ton. It claims that the 


rate charged was unreasonable and also alleges dis- 
crimination and a violation of the long-and-short-haul 
clause of the act, in that there was, at the time these 
shipments moved, a rate of $2.60 per ton to Cleveland, 
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Tex., a more distant point upon the same line, six miles 
east of Fostoria. Formal complaint was filed June 28, 
1909. 

The shipments moved from Huntington and Bonanza 
over the St. Louis & San Francisco to Paris, a distance 
of 171 miles, and from Paris over the Paris & Great 
Northern and the Gulf; Colorado & Santa Fe to Fostoria, 
a distance of 417 miles, or a total of 588 miles. There 
was in effect from Mansfield, two miles from Huntington, 
and in the same rate-making group, a rate to Cleveland 
of $2.60 via the Rock Island to Hull, thence via the 
Kansas City Southern to Shreveport, and from this point 
over the Houston East & West Texas to Cleveland, a 
distance of 438 miles. This rate via the route named 
was in effect at the time the Beaumont division of the 
Gulf, Colorado & Santa Fe was built through Cleveland, 
and that road met the rate found in effect at that point. 
On all the coal traffic in this territory the short-line 
mileage fixes the rate, and in establishing the $2.60 rate 
defendants met the rate found in effect. Fostoria is 
local to the Gulf, Colorado & Santa Fe, while Cleveland 


is a junction point of that road and the Houston Hast & 
West Texas. 


The defendants have in effect a rate of $3.05 at . 


Rio Vista, the first station south of Cleburne, Tex., a 
junction point 151 miles south of Paris, and this rate 
is carried about 100 miles south on the Gulf, Colorado 
& Santa Fe. From the first station north of Temple, 
Tex., a junction point on the line of this same carrier, 
to Somerville, Tex., and reaching as far as Bobbin, on 
the Beaumont division of the Gulf line, a_rate of $3.10 
is applied to all stations. All these points take higher 
rates than was applied to Cleveland, and are _ inter- 
mediate to Fostoria and Cleveland. A rate of $3.35 is 
applied to all stations on the Beaumont division of this 
carrier east of Bobbin, except to junction points where 
the short-line mileage from the Arkansas coal fields fixes 
the rate. . 

Defendants met the competition of the short line at 
Cleveland, but at other junction points, such as Deridder, 
La., and Beaumont, Tex., where lower rates applied 
via the short line, they did not do so, testifying that 
the rates did not justify the haul by their longer route. 

As above stated, the distance over which the $3.10 
rate applied, from points of origin to Fostoria, is 588 
miles, yielding a revenue of 4.8 mills per ton per mile. 
Since October 1, 1908, at the request of complainant, the 
carriers have put in the $2.60 rate at Fostoria, which 
rate is still in effect. Reparation is sought on shipments 
that moved prior to the time when this rate was put 
in, or on the basis of a voluntary reduction. by the car- 
riers, 

We cannot say that the rate which the complainant 
paid on this traffic for the distances which these ship- 
ments moved was so unreasonable as to entitle it to 
reparation. This case is governed, in that respect, by 
the principle laid down in Foster Lumber Co. vs, A., T. 
& S. F. Ry. Co., 15 I. C. C. Rep., 56, in which it was 
held that the voluntary reduction of a rate by a carrier 
will not, without proof that the rate was unreasonable, 
furnish a basis for reparation. 

As to the claim that Cleveland, the more distant 
point, had a lower rate than Fostoria, the facts are that 
not a single shipment ever moved from these coal fields 
to the former point via the defendant carriers or even 
by the short-line route of the Kansas City Southern and 
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Houston East & West Texas; and for this reason it is 
apparent that the complainant has in no way. been 
prejudiced on this account. The determining feature of 
the case is that the short line from these coal fields 
made the rate, and the defendants.simply met the situa- 
tion as they found it. This would relieve them from 


the operation of the fourth section. The complaint will 
be dismissed. 


Cast-Iron Pipe Rates Not Excessive 


No. 2810. 
(Unreported Opinion, No. 67.) 
UNITED STATES CAST IRON PIPE AND FOUNDRY 
COMPANY 
vs. 
LAKE SHORE & MICHIGAN SOUTHERN RAILWAY 
COMPANY ET AL. 
Submitted December 16, 1909. Decided January 4, 1910. 


The through rates in effect when complainant’s shipments of 
cast-iron pipe from Cleveland, O., and Bessemer, Ala., to 
Wessington Springs, S. D., were made, of less than one- 
half cent more than the present rates, held upon the record 
not to be unreasonable; but refund ordered on shipment from 
Cleveland, weight of which was less than carload minimum 
of 30,000 pounds. 





Charles R. Rauth for complainant. 

William Ellis for Chicago, Milwaukee & St. Paul 
Railway company. 

Ed. Baxter and Perkins Baxter for Louisville & 
Nashville Railroad company. 

Ed. Baxter and R. Walton Moore for Illinois Central 
Railroad company. 

O. E. Butterfield for Lake Shore & Michigan South- 
ern Railway company. 


Report of the Commission. 
HARLAN, Commissioner: 

This record, submitted upon stipulation, involves a 
demand for reparation in the sum of $21.60 upon one 
carload of cast-iron pipe shipped on August 28, 1908, 
from Cleveland, in the state of Ohio, to Wessington 
Springs, in the state of South Dakota, and in the sum 
of $63.85 upon four carloads of the same commodity 
shipped to the same point in July and August, 1908, 
from Bessemer, in the state of Alabama. There were 
no through rates then in effect from these points of 
origin to Wessington Springs, and charges on the move- 
ments were exacted at the combination of the rates into 
and out of Sioux Falls. The rates then applicable east 
of Sioux Falls are apparently regarded by the complain- 
ant as reasonable; west of Sioux Falls the fifth class 
rate of 16.65 cents per 100 pounds was applied, and it is 
this factor that is alleged to make the through charges 
excessive. 

It appears that previous to July 8, 1908, under an 
exception to the Western Classification filed by the de- 
fendant, the Chicago, Milwaukee & St. Paul Railway 
company, cast-iron pipe was rated under Class B; and 
on September 1, 1908, that rating was restored. During 
the interim it was put into the fifth class. The Class B 
rate from Sioux Falls to Wessington Springs, upon which 
the prayer for reparation is based, for several years has 
been and now is 13.95 cents per 100 pounds. 

The petition sets forth that when the movements 
were made the rate from Cleveland to Sioux Falls was 
$4.80 per net ton, and that rate, being the combination 
on the Mississippi river, is verified by an examination of 
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the tariffs on file with the Commission. It appears, how- 
ever, that the charges collected were based on a sup- 
posed combination rate to Sioux Falls of 28.5 cents per 
100 pounds, which cannot be verified. The complainant, 
therefore, has been overcharged to the extent of 4.5 cents 
per 100 pounds on the carload shipped from Cleveland. 
From Bessemer to Sioux Falls there was a through 
commodity rate of $5.50 per net ton, and this rate was 
correctly charged on the four carloads from that point 
of origin. 

It appears that the rates east of Sioux Falls were 
increased after the dates of these movements and before 
the filing of the complaint. As a result of these advances 
and the decrease in the rate west of Sioux Falls, the 
present combination rate to Wessington Springs from 
Cleveland is 40.20 cents per 100 pounds, as against 40.65 
cents at the time of the movement; and from Bessemer 
the present combination is 43.70 cents, as compared with 
44.15 cents charged on the shipments from that point. 
The difference between the rates legally applicable at 
the time of the movements from both points of origin 
and the through charges at the present rates is but 0.45 
cent per 100 pounds. And there is nothing in the 


record that permits us to draw so fine a line on the. 


question of the reasonableness of the through charges 
as to declare unlawful a rate less than one-half cent 
higher than the present rate. We therefore make no 
finding with respect to the reasonableness of the rates 
in the past nor for the future. The order to be en- 
tered will require a refund, with interest, of the over- 
charge to the complainant, amounting to $13.50, on the 
shipment from Cleveland, the weight of which was less 
than the carload minimum of 30,000 pounds. 
An order will be entered accordingly. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 4th day of January, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 


No. 2810. 

UNITED STATES CAST IRON PIPE & FOUNDRY 
COMPANY 

° vs. : , 


THE LAKE SHORE & MICHIGAN SOUTHERN RAIL- 
WAY COMPANY; CHICAGO, MILWAUKEE & ST. 
PAUL RAILWAY COMPANY; LOUISVILLE & 
NASHVILLE RAILROAD COMPANY, AND ILLI- 
NOIS CENTRAL RAILROAD COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been submitted by the parties 
upon the pleadings, and the Commission having, on the 
date hereof, made and filed a report containing its find- 
ings of fact and conclusions thereon: 

It is ordered, That defendants, the Lake Shore & 
Michigan Southern Railway company and Chicago, Mil- 
waukee & St. Paul Railway company, be, and they are 
hereby, authorized and directed, on or before the ist 
day of March, 1910, to pay unto the complainant, United 
States Cast Iron Pipe & Foundry company, the sum of 
$13.50, with interest thereon at the rate of 6 per cent 
per annum from date of payment of freight charges, as 
reparation for overcharge on a shipment of cast-iron 
pipe from Cleveland, O., to Wessington Springs, S. D., 
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which overcharge has been found by this Commission 
to have been unlawful, as more fully and at large ap- 
pears in and by said report of the Commission, which 
said report is hereby referred to and made a part of 
this order. 

It is further ordered, That the complaint as to the 
defendants, Louisville & Nashville Railroad company and 
Illinois Central Railroad company, be, and the same is 
hereby, dismissed. 


Commission Wins Terminal Case 





The recent decision of the United States Circuit 
court for the southern district of Texas, denying the ap- 
plication of the Southern Pacific company et al. for a 
permanent injunction against the Interstate Commerce 
Commission, restraining it from enforcing its order in 
the “Eichenberg” case, or, if said order was not set 
aside, the annulment of the contract between E. H. 
Young and the complainants for the exclusive use of 
pier C at the Southern Pacific Terminal company’s 
wharves at Galveston, Tex., is attracting considerable at- 
tention. 

The order of the Commission in this case was issued 
as a result of a complaint made in 1907 by Carl Eichen- 
berg against the Southern Pacific Terminal company and 
the Southern Pacific company, complaining of a contract 
made by the terminal company with E. H. Young of 
Galveston, Tex., whereby said Young was given exclusive 
right and occupancy of pier C, at an annual considera- 
tion of $15,000, and said young was exempted from the 
payment of any wharfage charges. Hichenberg alleged 
that this contract unduly preferred Young and was un- 
duly prejudicial to the complainant and others similarly 
situated. The Commission, in its order dated June 24, 


1908 (published in full in THe Trarric BULEETIN of ” 


July 18, 1908), required the defendants to cease and de- 
sist, on or before September 1, 1908, and for two years 
thereafter to abstain from giving said Young or any 
other person the undue preferences and advantages held 
to accrue through the failure of the carriers to exact 
from Young the payment of wharfage charges for the 
handling of cottonseed cake and meal, while contem- 
poraneously exacting said charges from other shippers 
at Galveston. The complainants in the case before the 
court were also prohibited from allowing Young, or any 
other person, space for his exclusive use on the wharves 
at Galveston, for the storage of cake and meal, while at 
the same time denying said privileges to other shippers 
under substantially similar circumstances and conditions. 

August 13, 1908, the complainants in the present pro- 
ceedings filed a bill of complaint for a temporary in- 
junction against the enforcement of the Commission’s 
order or the annulment of the Young contract. The ap- 
plication for the interlocutory decree was denied. A 
hearing was then held upon the demurrer of the Com- 
mission to the bill of complaint and to the cross-bill of 
Young. The demurrer to the complaint was overruled, 
but no order was entered as to the demurrer to the cross- 
bill. 

The final decision of the court dismisses both the 
original bill of complaint and the cross-bill filed by 
Young—the latter without prejudice. The decree was 
signed by Judges McCormick and Selby, Judge Pardee 
not concurring therein. 
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TAFT RAILROAD MESSAGE IN 


President Recommends Sweeping Changes in Inter- 
state Commerce Law—Townsend Fathers 
Administration Bill in the House 





THE ADMINISTRATION RAILROAD PROGRAM. 


The president has recommended that the fol- 
lowing changes be made in the interstate com- 
merce laws: 

1. The establishment of a court of commerce 
to have exclusive primary jurisdiction over appeals 
from the Commission. 

2. The placing of litigation affecting the Com- 
mission under the control of the Department of 
Justice. F 

3. The legalizing of traffic agreements. 

4. Compelling carriers to furnish rate quota- 
tions in writing. 

5. Giving the Commission full control 
classifications and clear initiatory rights 
complaints. 

6. Authorizing the Commission to suspend a 
rate advance pending an inquiry into its reason- 
ableness. 

7. Giving shippers control over routing. 

8. Forbidding stock ownership or ~control of 
competing lines. 

9. Placing the issuance of railroad securities 
uhder the supervision of the Commission. 


over 
in - rate 


Washington, D. C., January 14.—The country at last 
knows what the president wants in the way of railroad 
legislation. The long-delayed message on the subject 
was sent to Congress last Friday and Monday Repre- 


’ sentative Townsend of Michigan-introduced the bill em- 


bodying the suggested reforms—drafted by Attorney- 
General Wickersham under Taft’s direction—in the 
House of Representatives, and his action was followed 
by a similar one on the part of Senator Elkins of West 
Virginia, who introduced the same bill in the Senate on 
Tuesday. 

In many respects, the purport of the message had 
been anticipated. The president’s desire for the estab- 
lishment of a special federal court to handle railroad 
cases, as well as the other cardinal features of Mr. 
Taft’s communication to Congress, had all been fore- 
cast by the executive utterances at Des Moines last 
fall and in the more recent Kansas City speech of the 
attorney-general. 

In the main, the principal changes advocated by the 
president and now before the lower branch of the na- 
tional legislature in the Townsend bill and placed be- 
fore the upper house by Senator Elkins, are as follows: 

I—(A) The president recommends the establish- 
ment of a.“United States Court of Commerce,” to have 
exclusive jurisdiction over 

1. All cases for the enforcement, otherwise than 
by adjudication and collection of a forfeiture or penalty, 
or by infliction of criminal punishment, of an order of 
the Interstate Commerce Commission. 

2. All cases to-.enjoin, annul or suspend any order 
or requirement of the Commission. 

38. All such cases as are, under section 3 of the 
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Elkins act, authorized to be maintained in a United 
States Circuit court. 

4. All such mandamus, proceedings as are author- 
ized under section 20 or 23 of the Hepburn act to be 
maintained in a United States Circuit court. 

(B) The decisions of this court are to be review- 
able only by the Supreme court and the operation of no 
order shall be stayed pending an appeal unless ordered 
by the Supreme court. 

(C) This court may issue temporary injunctions 
pending final hearings, but only in case where irrep- 
arable damage would otherwise result to the petitioner. 

1. One judge of this court may stay an order of 
the Commission sixty days, but only upon the finding 
of an irreparable injury to the petitioner and a specifica- 
tion of the nature of the damage that would be other- 
wise suffered, 

II—All proceedings affecting orders and decrees of 
the Commission should be brought by or against the 
United States eo nomine and be placed in charge of an 
assistant attorney-general, acting under the direction 
of the attorney-general. 

Ill—The law should be amended so as to permit 
carriers to enter into traffic agreements, subject to 
the control of the Commission and the right of the 
individual carriers, parties to such agreement, to cancel 
it as to all or any of the agreed rates, fares, charges or 
classifications upon thirty days’ notice in writing to the 
other parties to the agreement and to the Commission. 

IV.—Carriers should be required to quote rates in 
writing, and if any shipper should suffer damage through 
the failure or refusal of a carrier to give such quotation 
or through a misstatement of rates, the carrier should 
be liable to a fine of $250 to accrue to the United States. 

V.—The rights of the Commission to act upon its 
own initiative in instituting complaints and its right to 
pass upon the classification of commodities should be 
fully augmented beyond any question. 

VI.—The Commission should have the right, either 
upon complaint or its own motion, to suspend rate in- 
creases pending an investigation into their reasonable- 
ness and to postpone the effective date of such ad- 
vance not to be more than sixty days beyond the original 
date of such change. If, at the expiration of that time, 
the investigation has disclosed that the increase is 
unreasonable, the Commission may forbid any advance 
or fix a maximum to be observed; if, on the other 
hand, a decision has not been reached within the 
aforesaid period, the rate shall go into effect in the 
same manner as it would under the existing law and 
the Commission may continue its inquiry with such 
results as might be realized under the statute as it now 
stands. 

ViIl.—Where there are several routes to which the 
initial carrier is a party, the shipper should have the 
right to designate the routing beyond the initial car- 
rier’s lines. 

VIII.—No' railroad should hereafter be permitted to 
acquire interests of any kind, directly or indirectly, in 
the stock or purchase or lease of any competing line, but 

1. Roads now owning a majority of the capital 
stock issued and outstanding of any other line may ac- 
quire the remainder. 

2. Railroad companies now operating a railroad 
of any other corporation under a lease for not less 
than twenty-five years shall not be prohibited from ac- 
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quiring the reversionary ownership of the demised road. 

a. Nothing in the provisions aforesaid shall au- 
thorize the acquisition of an interest in a competing 
line in violation of the anti-trust or any other law. 

IX.—(A) Future issues of stocks and bonds shall 
not be sold at less than par, except— 

1. Notes maturing not more than one year after 
date of issue. 

(B) If bonds are issued at less than par, they shall 
not be sold by the carrier at less than the reasonable 
market value of such bonds as ascertained by the Com- 
mission. 

(C) Nothing other than money shall be accepted 
by the carrier in payment of its securities except at the 
fair value of such other consideration as ascertained 


‘by the Commission. 


(D) The amount of stocks and bonds to be issued 
by-any railroad subject to this act upon a reorganization 
pursuant to a judicial sale or other legal proceedings 
must have the approval of the Commission. 

The full text of the president’s message, in so far as 
it related to these provisions, follows: 

“To the Senate and House of Representatives: 


“I withheld from my annual message a discussion 
of needed legislation under the authority which Con- 
gress has to regulate commerce between the states and 
with foreign countries, and said that I would bring this 
subject-matter to your attention later in the session. 
Accordingly, I beg to submit to you certain recommenda- 
tions as to the amendments to the interstate commerce 
law. 


“In the annual report of the Interstate Commerce 
Commission for the year 1908 attention is called to the 
fact that between July 1, 1908, and the close of that 
year sixteen suits had been begun to set aside orders of 
the Commission (besides one commenced before that 
date), and that few orders of much consequence had 
been permitted to go without protest; that the ques- 
tions presented by these various suits were fundamental, 
as the constitutionality of the act itsélf was in issue, 
and the right of Congress to delegate to any tribunal 
authority to establish an interstate rate was denied; but 
that perhaps the most serious practical question raised 
concerned the extent of the right of the courts to review 
the orders of the Commission; and it was. pointed out 
that if the contention of the carriers in this latter ‘re- 
spect alone were sustained, but little progress had been 
made in the Hepburn act toward the effective regulation 
of interstate transportation charges. In twelve of the 
eases referred to, it was stated preliminary injunctions 
were prayed for, being granted in six and refused in six. 


Quotes from Commission’s Report. 

“Tt has from the first been well understood,’ says 
the Commission, ‘that the success of the present act as 
a regulating measure depended largely upon the facility 
with which temporary injunctions could be obtained. 
If a railroad company, by mere allegation ‘in its bill of 
complaint, supported by ex parte affidavits, can overturn 
the result of days of patient investigation, no very sat- 
isfactory result can be expected. The railroad loses 
nothing by these proceedings, since if they fail it can 
only be required to establish the rate and to pay to 
shippers the difference between the higher rate collected 
and the rate which is finally held to be reasonable. In 
point of fact, it usually profits, because it can seldom 
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be required to return more than a fraction of the excess 
charges collected.’ 

“In its report for the year 1909 the Commission 
shows that of the seventeen cases referred to in its 1908 
report, only one had been decided in the Supreme court 
of the United States, although five other cases had been 
argued and submitted to that tribunal in October, 1909. 

“Of course, every carrier affected by an order of the 
Commission has a constitutional right to appeal to a 
federal court to protect it from the enforcement of an 
order which it may show to be prima facie confiscatory 
or unjustly discriminatory in its effect; and as this 
application may be made to a court n any district of the 
United States, not only does delay result in the enforce- 
ment of the order, but great uncertainty is caused by 
contrariety of decision. The questions presented by 
these applications are too often technical in their charac- 
ter and require a knowledge of the business and the 
mastery of a great volume of conflicting evidence which 
is tedious to examine and troublesome to comprehend. 
It would not be proper to attempt to deprive any cor- 
poration of the right to the review by a court of any 
order or decree which, if understood, would rob it of a 
reasonable return upon its investment or would subject 
it to burdens which would unjustly discriminate against 
it and in favor of other carriers similarly situated. 

“What is, however, of supreme importance is that 
the decision of such questions shall be as speedy as the 
nature of the circumstances will admit, and that a uni- 
formity of decision be secured so as to bring about an 
effective, systematic and scientific enforcement of the 
commerce law, rather than conflicting decisions and un- 
certainty of final result. 


Recommends Interstate Commerce Court. 


“For this purpose I recommerid the establishment of 
a court of the United States composed of five judges 
designated for such purpose from among the circuit’ 
judges of the United States, to be known as the ‘United 
States Court of Commerce,’ which court shall be clothed 
with exclusive original jurisdiction over the following 
classes of cases: 

“1. All cases for the enforcement, otherwise than 
by adjudication and collection of a forfeiture or penalty, 
or by infliction of criminal punishment, of an order of 
the Interstate Commerce Commission other than for the 
payment of money. 

“2. All cases brought to enjoin, set aside, annul or 
suspend any order or requirement of the Interstate Com- 
merce Commission. 

“3. All such cases as under section 3 of the act of 
February 19, 1903, known as the ‘Elkins Act,’ are author- 
ized to be maintained.in a Circuit court of the United 
States. 

“4. All such mandamus proceedings as under the 


provisions of section 20 or section 23 of the interstate . 


commerce law are authorized to be maintained in a Cir- 
cuit court of the United States. 

“Reasons precisely analogous to those which induced 
the Congress to create the Court of Customs Appeals by 
the provisions in the tariff act of August 5, 1909, may be 
urged in support of the creation of the commerce court. 


Would Appoint Additional Circuit, Judges. 
“In order to provide a sufficient number of judges 
to enable this court to be constituted it will be neces: 
sary to authorize the appointment of five additional cir- 
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cuit judges, who, for the purposes of appointment, might 
be distributed to those circuits where there is at the 
present time the largest volume of business, such as the 
Second, Third, Fourth, Seventh and BHighth circuits. The 
act should empower the chief justice at any time when 
the business of the Court of Commerce does not require 
the services of all the judges, to reassign the judges des- 
ignated to that court to the circuits to which they re- 
spectively belong, and it should also provide for payment 
to such judges while sitting by assignment in the Court 
of Commerce of such additional amount as is necessary 
to bring their annual compensation up to $10,000. 

“The regular sessions of such court should be held 
at the capital, but it should be empowered to hold ses- 
sions in different parts of the United States if found 
desirable, and its orders and judgments should be made 
final, subject only to review by the Supreme court of 
the United States, with the provision that the operation 
of the decree appealed from shall not be stayed unless 
the Supreme court shall.so order. 

“The Commerce court should be empowered in its 
discretion to restrain or suspend the operation of an 
order of -the Interstate Commerce Commission under 
review, pending the final hearing and determination of 
the proceeding, but no such restraining order should be 
made except upon notice and after hearing, unless in 
cases where irreparable damage would otherwise ensue 
to the petitioner. A judge of that court might be em- 
powered to allow a stay of the Commission’s order for a 
period of not more than sixty days, but pending applica- 
tion to the court for its order or injunction, then only 
where his order shall contain a specific finding based 
upon evidence submitted to the judge making the order 
and identified by reference thereto that such irreparable 


damage would result to the petitioner, specifying the 


nature of the damage. 


Attorney-General Should Defend Commission’s Orders. 


“Under the existing law the Interstate Commerce 
Commission itself initiates and defends litigation in the 
courts for the enforcement or in the defense of its or- 
ders and decrees, and for this purpose it employs attor- 
hneys who, while subject to the control of the attorney- 
general, act upon the initiative and under the instruc- 
tions of the Commission. 

“This blending of administrative, legislative and 
judicial functions tends, in my opinion, to impair the 
efficiency of the Commission by clothing it with partisan 
characteristics and robbing it of the impartial judicial 
attitude it should occupy in passing upon questions sub- 
mitted to it. In my opinion, all litigation affecting the 
government should be under the direct control of the 
Department of Justice, and I therefore recommend that 
all proceedings affecting orders and decrees of the Inter- 
state Commerce Commission be brought by or against 
the United States eo nomine and be placed in charge of 


an assistant attorney-general, acting under the direction’ 


of the attorney-general. 


Would Legalize Traffic Agreements. 


“The subject of agreements between carriers with 
respect to rates has been often discussed in Congress. 
Pooling arrangements and agreements were condemned 
by the general sentiment of the people, and, under the 
Sherman anti-trust law, any agreement between carriers 
operating in restraint of interstate or international trade 
or commerce would be unlawful. The Republican plat- 
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form of 1908 expressed the belief that the interstate 
commerce law should be further amended so as to give 
the railroads the right to make and publish traffic 
agreements subject to the approval of the Commission, 
but maintaining always the principle of competition be- 
tween naturally competing lines and avoiding the com- 
mon control of such lines by any means whatsoever. 

“In view of the complete control over rate-making 
and other practices of interstate carriers established 
by the acts of Congress and as recommended in this 
communication, I see no reason why agreements between 
carriers subject to the act specifying the classifications 
of freight and the rates, fares and charges for transpor- 
tation of passengers and freight which they may agree 
to establish, should not be permitted, provided copies of 
such agreements be promptly filed with the Commission, 
but subject to all the provisions of the interstate com- 
merce act, and subject to the right of any parties to 
such agreement to cancel it as to all or any of the 
agreed rates, fares, charges or classifications by thirty 
days’ notice in writing to the other parties and to the 
Commission. 


Carriers Should Give Written Quotations. 


“Much complaint is made by shippers over the state 
‘of the law under which they ,are held bound to know 
the legal rate applicable to any proposed shipment, with- 
out, as a matter of fact, having any certain means of 
actually ascertaining such rate. It has been suggested 
that to meet this grievance carriers should be required, 
upon application by a shipper, to quote the legal rate in 
writing, and that the shipper should be protected in act- 
ing upon the rate thus quoted; but the objection to the 
suggestion is that it would afford a much too easy 
method of giving to favored shippers unreasonable pref- 
erences and rebates. 

“TI think that the law should provide that a carrier, 
upon written request by an intending shipper, should 
quote in writing the rate or charge applicable to the 
proposed shipments under any schedules or tariffs to 
which carrier is a party, and that if the party making 
such request suffer damage in consequence of either 
refusal or omission to quote the proper rate, or in conse- 
quence of a misstatement of the rate, the carrier shall 
be liable to a penalty in some reasonable amount, say 
$250, to accrue to the United States and to be recovered 
in a civil action brought by the appropriate district at- 
torney. Such a penalty would compel the agent of the 
carrier to exercise due diligence in quoting the appli- 
cable legal rate, and would thus afford the shipper a 
real measure of protection, while not opening the way 
to collusion and the giving of rebates or other unfair 
discrimination. 

“Under the existing law the Commission can only 
act with respect to an alleged excessive rate or unduly 


.discriminatory practice by a carrier on a complaint made 


by some individual affected thereby. I see no reason 
why the Commission should not be authorized to act on 
its own initiative as well as upon the complaint of an 
individual in investigating the fairness of any existing 
rate or practice, and I recommend the amendment of the 
law to so provide, and also that the Commission shall 
be fully empowered beyond any question to pass upon 
the classifications of commodities for purposes of fixing 
rates in like manner as it may now do with respect to 
the maximum rate applicable to any transportation. 
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Right to Investigate Proposed Advances. 

“Under the existing law the Commission may not 
investigate an increase in rates until after it shall have 
become effective, and, although one or more carriers may 
file with the Commission a proposed increase in rates 
or change in classifications or other alterations of the 
existing rates or classifications, to become effective at 
the expiration of thirty days from such filing, no pro- 
ceeding can be taken to investigate the reasonableness 
of such proposed change until after it becomes operative. 

“On the other hand, if the Commission shall make 
an order finding that an existing rate is excessive and 
directing it to be reduced, the carrier affected may, by 
proceedings in the courts, stay the operation of such 
order of reduction for months and even years. It has, 
therefore, been suggested that the Commission should 
be empowered, whenever a proposed increase in rates 
is filed, at once to enter upon an investigation of the 
reasonableness of the increase and to make an order 
postponing the effective date of such increase until after 
such investigation shall be completed. To this much 
objection has been made on the part of carriers. They 
contend that this would be, in effect, to take from the 
owners of the railroads the management of their prop- 
erties and to clothe the Interstate Commerce Commis- 
sion with the original rate-making power—a policy which 
was much discussed at the time of the passage of the 
Hepburn act, in 1905-06, and which was then, and has 
always been, distinctly rejected. 

“In reply to the suggestion that they are able by 
resorting to the courts to stay the taking effect of. the 
order of the Commission until its reasonableness shall 
have been investigated by the courts, whereas the people 
are deprived of any such remedy with respect to action 
by the carriers, they point to the provision of the inter- 
state commerce act providing for restitution to the ship- 
pers by carriers of excessive rates charged in cases 


where the orders of the Commission reducing such rates - 


are affirmed. 

“It may be doubted how effective this remedy really 
is. Experience has shown that many, perhaps most, 
shippers do not resort to proceedings to recover the 
excessive rates which they may have been required to 
pay, for the simple reason that they have added the 
rates paid to the cost of the goods and thus enhanced 
the price thereof to their customers and that the pmb’: 
has in effect paid the bill. On the other hand, the enor- 
mous volume of transportation charges, tlfe great num- 
ber of separate’ tariffs filed annually with the Interstate 
Commerce Commission, amounting to almost 200,000, 
and the impossibility of any commission supervising the 
making of tariffs in advance of their becoming effective 
on every transportation line within the United States to 
the extent that would be necessary if their active con- 
currence ‘were required in the making of every tariff, has 


satisfied me that this power, if granted, should be con- 


ferred in a very limited and restricted form. 

“I therefore recommend that the Interstate Com- 
merce Commission be empowered whenever any pro- 
posed increase of rates is filed, at once, either on com- 
plaint or of its own motion, to enter upon an investiga- 
tion into the reasonableness of such change, and that it 
be further empowered, in its discretion, to postpone the 
effective date of such proposed increase for a period not 
exceeding sixty days beyond the date when such rate 
would take effect. If within this time it shall determine 
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that such increase is unreasonable, it may then, by its 
order, either forbid the increase at all or fix the max 
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imum beyond which it shall not be made. If, on the ™ a ini ‘tis 4 
other hand, at the expiration of this time, the Commis. §* s 
toad, but th 


sion shall not have completed its investigation, then the 
rate shall take effect precisely as it would under the 
existing law and the Commission may continue its inveg. 
tigation with such results as might be realized under the 
law as it now stands. 


Shipper Should Control Routing. 


“The claim is very earnestly advanced by some large 
associations of shippers that shippers of freight should 
be empowered to direct the route over which their ship 
ments should pass to destination, and in this connection 
it has been urged that the provisions of section 15 of the 
interstate commerce act, which now empowers the Com- 
mission, after hearing on complaint, to establish through 
routes and maximum joint rates to be charged, ete, 
when no reasonable or satisfactory through route shall 
have been already established, be amended so as to em- 
power the Commission to take such action, even when 
one existing reasonable and satisfactory route already 
exists, if it be possible to establish additional routes, 
This seems to me to be a reasonabie provision. 

“I know of no reason why a shipper should not have 
the right to elect between two or more established 
through routes to which the initial carrier may be a 
party, and to require his shipment to be transported to 
destination over such route as he may designate for 
that purpose, subject, however, in the exercise of this 
right to such reasonable regulations as the Interstate 
Commerce Commission may prescribe. 

“The Republican platform of 1908 declared in favor 
of amending the interstate commerce law, but so 4 


- flways to maintain the principle of competition between 


naturally competing lines and avoiding the common con- 
trol of such lines by any means whatever. One ofthe 
most potent means of exercising such control has been 
through the holding of stock of one railroad company 
by another company owning a competing line. This con 
dition has grown up under express legislative power con 
ferred by the laws of many states, and to attempt now 
suddenly to reverse that policy so far as it affects the 
ownership of stocks heretofore so acquired would be to 


inflict a grievous injury not only upon the corporations @ 


affected but upon a large body of the investment-holding ~ 
public. I, however, recommend that the law shall be 
amended so as to provide that from and after the date 
of its passage no railroad company subject to the inter- 
state commerce act shall, directly or indirectly, acquire 
any interests of any kind in capital stock or purchase 
or lease any railroad of any other corporation which 
competes with it respecting business to which the inter 
state commerce act applies. 


To Protect Minority Interests Involved. 


“But especially for the protection of the minority 
stockholders in securing to them the best market for 
their stock, I recommend that such prohibition be cow 
pled with. a proviso that it shall not operate to prevent 
any corporation which, at the date of the passage of 
such act, shall own not less than one-half of the entire 
issued and outstanding capital stock of any other rail ; 
road company, from acquiring all or the remainder of. 
such stock; nor to prohibit any railroad .company which | 
at the date of the enactment of the law is operating 4 
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by its gailroad of any other corporation under lease, executed 
) Mak Bir a term of not less than twenty-five years, from ac- 
— quiring the reversionary ownership of the demised rail- 
on toad, but that such provisions shall not operate to au- 
or the thorize or validate the acquisition, through stock owner- 
inves ship or otherwise, of a competing line or interest therein 
ler the 2 violation of the anti-trust or any other law. 
Stock Must Be Sold at Par. 
e large “The Republican platform of 1908 further declares 
should Bin favor of such national legislation and supervision as 
t shiP Fill prevent the future overissue of stocks and bonds 
oy by interstate carriers, and in order to carry out its pro- 
» Com visions I recommend the enactment of a law providing 
brow that no railroad corporation subject to the interstate 
i, ete, commerce act shall hereafter, for any purpose connected 
e shall with or relating to any part of its business governed by 
to em said act, issue any capital stock without previous or 
1 when g*multaneous payment to it of not less than the par 
already @Yalue of such stock, or any bonds or other obligations 
routes, (except notes maturing not more than one year from the 
date of their issue), without the previous or simultane- 
ot have Hous payment to such corporation of not less than the par 
blished Byalue of such bonds or other obligations; or, if issued at 
y be &@ Bless than their par value, then not without such pay- 
rted to Bment of the reasonable market value of such bonds or 
ate for ligations as ascertained by the Interstate Commerce 
of this fommission, and that no property, services or other 
terstale Biting than money shall be taken in payment to such 
— ier corporation of the par or other required price 
oo a such stock, bond or other obligation, except at the 
setweul fair value of such property, services or other thing as 
on 2onl ‘ecertained by the Commission, and that such act shall 
of the iso contain provisions to prevent the abuse by the im- 
as been gmovident or improper issue of notes maturing at a 
ompany §tiod not exceeding twelve months from date, in such 
his con- nner as to commit the Commission to the approval of 
ver com Balarger amount of stock or bonds in order to retire such 
ipt now s than should legitimately have been required. 
. to a “Such act should also provide for the approval by 
oration ae Interstate Commerce Commission of the amount of 
holding #” k and bonds to be issued by any railroad company 
‘hall be © bject to this act upon any reorganization, pursuant to 
he date licial sale or other legal proceedings, in order to pre- 
1e inter g’ent the issue of stock and bonds to an amount in 
acquire @%cess of the fair value of the property which is the 
yurchase Msbject of such reorganization. 
1 which “I believe these suggested modifications in and 
fe intesy iendments to the interstate commerce act would make 
a complete and effective measure for securing reason- 
bleness of rates and fairness of practices in the opera- 
minority #!0n of interstate railroad lines, without undue prefer- 
rket for Mice to any individual or class over any others, and 
be cow tuld prevent the recurrence of many of the practices 
prevent @¥hich -have given rise in the past to so much _ public 
ssage of Miconvenience and loss. 
e entire 4 . 
nae ra By my direction the attorney-general has drafted 
inder @& bill to carry out these recommendations, which will be 
y which hished upon request to the appropriate committee 
rating @ Pienever it may be desired.” 
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COMMISSION WINS CAR CASE 


United States Supreme Court Upholds Commerce 
Board’s Right to Prescribe Regulations for 
Apportionment of Cars to Mines 








SUPREME COURT OF THE UNITED STATES. 
No. 233.—October Term, 1909. 
The Interstate Commerce Com-> Appeal from the Cir- 


mission, Appellant, cuit Court of the 
vs. United States for the 
The Illinois Central Railroad Northern District of 


Company. Tilinois. 
[January 10, 1910.] 
Mr. Justice White delivered the opinion of the court. 
Whether a duty rested upon the Illinois Central Rail- 
road company to obey an order made by the Interstate 
Commerce Commission is the question here to be de- 
cided. 


On the ground that preferences were created and 
discriminations engendered by regulations established by 
the railroad company concerning the daily distribution of 
coal cars to mines along its line in periods when the sup- 
ply of such cars was inadequate to meet the demand 
upon it for the movement of coal, the order in question 
commanded the railroad company to desist from enforc- 
ing the regulations found to be preferential, and for a 
future period of two years to deliver cars to mines along 
its line in conformity with the rule announced by the 
Commission, 


A clearer perception of the questions to be consid- 
ered will be afforded by giving a brief statement of the 
cause of car shortage referred to, accompanied with a 
mere outline of the steps generally taken by carriers to 
deal with the subject and the particular method applied 
by the Illinois Central Railroad company prior to the 
date when the complaint was made against it, concern- 
ing which the order previously referred to was entered. 

It is conceded in argument that bituminous coal 
mines, which are the character of mines here involved, 
must dispose of their product as. soon as the coal is de- 
livered at the surface, as it is not practicable for an 
operator to store such coal, and the amount that a mine 
will produce is therefore directly dependent upon the 
quantity that can be taken away day by day. As a re- 
sult of this situation it is also conceded that railroads 
upon whose lines coal mines are situated pursue a sys- 
tem by which daily deliveries of cars, based upon requi- 
sitions of the respective mines, are made to such mines 
to permit of the removal of their available output for 
that day. 

Notwithstanding full performance by railway carriers 
of the duty to have a legally sufficient supply of coal 
cars, it is conceded that unforeseen periods arise when 
a shortage of such cars to meet the demand for the 
transportation of coal takes place, because, among other 
things, (a) of the wide fluctuation between the demands 
for the transportation of bituminous coal at different and 
uncertain periods; (b) the large number of loaded coal 
ears delivered by a carrier beyond its own line for 
transportation over other roads consequent upon the fact 
that the coal produced at a particular point is normally 
distributed for consumption over an extensive area; and, 
(c) because the cars thus parted with are subject to longer 
detentions than usually obtain in the case of shipments 
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of other articles, owing to the fact that bituminous coal 
is often shipped by mining operators to distant points to 
be sold after arrival, and is hence held at the terminal 
points awaiting sale, or because, owing to the cost of 
handling coal, and the difficulty of storing such coal, the 
car in which it is shipped is often ysed by the shipper 
or purchaser at the terminal points as a convenient 
means af storage or as an instrument for delivery, with- 


out the expense of breaking bulk, to other and distant 


points. 


It is disclosed that the railroads of the United States - 


generally, at various times, put in force regulations for 
the distribution of coal cars. Generally speaking, these 
regulations provide for fixing the capacity of coal mines 
in order to determine the number of cars to which each 
might normally be entitled to daily move its output of 
coal. And these regulations also provide for a method 
of determining the pro rata share of the cars daily al- 
lotted for distribution in times of car shortage. Neither 
the method by which capacity was to be ascertained nor 
the regulation for daily distribution upon the basis of 
such capacity in case of shortage were identical among 
the various railroad systems of the United States. The 
divergence, and even conflict, between those systems is 
illustrated by the cases of Logan Coal Co. vs. Pennsyl. 
vania R. R. Co., 154 Fed., 497; United States ex rel. Pit- 
cairn Coal Co. vs. B. & O. R. R. Co., 165 Fed., 113; cases 
cited at pages 503 and 504 of the report of the Logan 
Coal Co. case, and the case of Majestic Coal & Coke Co. 
vs. Illinois Central R. R. Co., 162 Fed., 810. 

In a general sense, however, all the regulations of 
the various railroads, either for ascertaining the capacity 
of coal mines or in order to determine the pro rata share 
for daily distribution of cars to the respective mines in 
case of shortage dealt with four classes of cars: 1, sys- 
tem cars, that is, ears owned by the carrier and in use 
for the transportation of coal; 2, company fuel cars, 
that is, cars belonging to the company and used by it 
when necessary for the movement of coal from the mines 
on its own line, and which coal had been bought by the 
carrier and was used solely for its own fuel purposes; 
3, private cars, that is, cars either owned. by coal mining 
companies or shippers or consumers, and used for the 
benefit of their owners in conveying coal from the mines 
to designated points of delivery; 4, foreign railway fuel 
cars, that is, cars owned by other railroad companigs and 
which were by them delivered to the carriers on whose 
lines mines were situated, for the purpose of enabling 
the cars to be loaded with coal and returned to the com: 
pany by whom«the cars had been furnished, the coal 
being intended for use as fuel by such foreign railroad 
companies. 

The various regulations, irrespective of minor differ. 
ences between them, fell upon one or the other side of 
this broad line of division. One system took into ac- 
count class 2, the fuel cars of the carrier, class 3, the 
private cars, and class 4, the cars of foreign railroads, 
and deducted from the rated capacity of the mine the 
sum of coal delivered by that mine in such cars, and 
upon the basis thus resulting apportioned ratably in case 
of shortage the system cars, that is, those embraced in 
class 1. On the other hand, the other class of regulation 
not only took no account of the cars in classes 2, 3 and 
4, as a means of rating the capacity of the mine, but 
moreover did not charge against any mine, for the pur- 
pose of ascertaining the daily pro rata of the cars to 
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which such mine was entitled, any car whatever fy. 
nished such mine on such day embraced within classes 
2, 3 and 4, that is, any company fuel car, foreign railway 
fuel car or private car. By this system, therefore, where 
a mine was entitled daily to a given pro rata of the 
cars subject to general distribution it received its fy} 
share of such cars, and in addition on that day also re. 
ceived such of the company fuel cars, foreign railway 
fuel cars and private cars as might have been sent to it 
for loading on that day. This absolute disregard in the 
allotment of the company fuel cars, foreign railway fue} 
cars and private cars was not in all respects common 
to all the systems, which took no account of such cars 
in fixing capacity, since in some of the regulations one 
or the other of the classes was taken into account ip 
fixing the pro rata for distribution. 

Previous to 1907 the railroad commission of the 
state of Ohio filed with the Interstate Commerce Com- 
mission two complaints against the Hocking Valley and 
another railroad company. These complaints were based 
upon the ground that the failure of the railroads in 
times of car shortage to include in the pro rata of cars 
for distribution foreign railway fuel cars and _ private 
cars, and to charge the mines which had received such 
cars with the same as part of their distributive share, 
created an undue preference and worked unjust dis 
crimination in violation of the act to regulate commerce, 
On July 11, 1907, the report and opinion of the Commis 
sion was announced in the cases referred to. 12 I. C, @ 
Rep., 398. It was declared that the complaints were well 
founded, and the relief prayed was awarded. Nine days 
afterward—presumptively in ignorance of the finding of 
the Commission just referred to—the [Illinois Central 
Railroad company promulgated rules governing the dis 
tribution of cars to coal mines. Although by these rules 
foreign fuel cars, private cars and company fuel cats 
were not taken into account in ascertaining the capacity 
of a mine or mines, such cars were expressly directed 
not to be counted for the purpose of the daily distribu 
tion of cars among the respective mines. On August li, 
following, however, presumably to cause the regulations 
to conform to the interpretation of the Interstate Com- 
merce Act adopted by the Commission in the Hocking 
Valley case, a circular was issued by the Illinois Central 
Railroad company, to go into effect September 1, 190i, 
canceling the circular of July 20, 1907, and directing that 
account should be taken in the distribution of cars to# 
particular mine or mines of both foreign railway fuel and 
private cars. Before the date fixed for the going into 
effect of this last-named circular the Majestic Coal & 


Coke company, a West Virginia corporation, filed a suit 


against the Illinois Central Railroad company in the 


United States Circuit court for the northern district of 
Illinois, complaining that to charge against its distribr 
tive share of coal cars, in the event of a car shortage, 
the fuel cars and private cars furnished it, would violate 
After hearing, a temporary injunctio, 
preventing the going into effect of the regulations in the 
particulars mentioned, was issued. The distribution o 
coal cars thereafter continued to be made as provided it 


its legal rights. 


the prior circular. 


With this prelude we come more immediately to the§, 


origin of the controversy before us. 


On October 31, 1907, the Illinois Collieries company 
filed with the Interstate Commerce Commission a com 
plaint against the Illinois Central Railroad company. Tié 
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regulations of the railroad company as to the distribu- 
tion of coal cars were assailed as unjustly discriminatory 
in violation of the act to regulate commerce, particularly 
as respected the practice of not taking into consideration 
foreign railway fuel cars and private cars in determining 
the distribution of coal cars among the various coal 
gperators along the lines of the railroad on interstate 
shipments of coal. It appears that the complaint just 
ferred to was heard before the Commission, with two 
gher complaints against other railroads involving the 
game general subject. In its report, which was filed in 
al three of the cases on April 13, 1908 (13 I. C. C. Rep., 
41), the Commission held that not to count in times of 
car shortage when the daily distributions were made 
against the mine receiving the same company fuel cars, 
foreign railway fuel cars and private cars was a viola- 
tion of the act to regulate commerce. In announcing this 
enclusion reference was made to the previous opinion 
of the Commission in the Hocking Valley case, supra, 
and it was declared that the Illinois Central Railroad 
company on the hearing before the Commission had con- 
ceded the controlling effect of the previous ruling of 
the Commission. Considering the temporary injunction 
issued by the Circuit court of the United States for the 
worthern district of Illinois, the Commission declared 
that in view of the decision of this court in the case of 
the Texas & Pacific Railroad company vs, Abilene Cot- 
ton Oil Co., 204 U. S., 426, it was the duty of the Com- 
Mission to order the carrier to desist from the unlaw- 
ful discrimination. 

Although the complaint in the case of the Illinois 
Central Railroad company differed from the complaints 
in the two other cases which were considered and passed 
won by the Commission at the same time, in that it 
did not assail the failure to take into account the com- 
pany fuel cars in making distribution in times of car 
shortage, nevertheless the Commission declared that the 
Illinois Central Railroad company, both in its brief and 

ment, had conceded the importance of the subject 
to that company and had invoked the action of the 
Commission thereon. 

The order of the Commission, as heretofore stated, 
therefore not only directed the desisting from the prac- 
tice of failing to take into account the foreign railway 
fel cars, private cars and the company fuel cars, but 
so required the carriers to establish regulations for a 
period of two years from July 1, 1908, providing for the 
counting of all such cars. The general scope of the 
oder was, however, qualified by expressly authorizing a 
tailroad company to deliver to a particular mine all the 
foreign railway fuel cars, the private cars and the com- 
Dany fuel cars consigned or assigned to said mine, even 
although the number thereof might exceed the pro rata 
thare of the cars attributable to said mine when ascer- 
lained by taking into account all the cars which the 
oder required to be considered. Where, however, the 
umber of such cars was less than the pro rata share 
of the mine the order only permitted the carrier to add 
sufficient number of system cars to make up the right- 
iil pro rata number. 

Being unwilling.to comply with the order of the 
vmMmission, the’ Illinois Central Railroad company com- 
menced the suit which is now before us to enjoin in all 
mspects the enforcement of the order of the Commission. 

















Was averred that although the company was adequately 


tipped with coal cars and with sufficient motive power 
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and operative forces, yet at times an inadequate supply 
of coal cars to meet the demand arose from the circum- 
stances which we have previously stated. It was alleged 
that the regulations adopted by the company for ascer- 
taining the capacity of the mines and for the distribu- 
tion of cars were in all respects just.and reasonable, 
and it was charged that the order of the Commission, 
directing the taking into account of private cars in the 
distribution of cars, was unjust, unreasonable, oppressive 
and unlawful, because it deprived the owners of such 
cars of the right to the use of their own property. It 
was further alleged that, as to the foreign railway fuel 
cars, the order was also unjust, unreasonable, oppressive 
and unlawful, because such cars constituted no part of 
the equipment of the road, and, failing to count them 
could: not constitute an unlawful discrimination or the 
giving of an unjust preference within the intendment 
of the act to regulate commerce. Besides charging that 
the order to count the company fuel cars was unjust, 
unreasonable, etc., it was averred that the attempt of 
the Commission to deal with such cars was beyond its 
power, and was but an effort to deprive the company of 
its lawful right to freely contract for the purchase of 
the fuel necessary for the operation of its road. In ad- 
dition, the proceedings in the suit brought by the Ma- 
jestic Coal company were set out, the granting of a 
temporary injunction therein as to counting foreign rail- 
way fuel cars and private cars was alleged, and it was 
charged that in any event, as to those two classes of 
cars, the order of the Commission was not lawful, since 
it compelled the company to violate the injunction which 
was yet in force. The Commission answered by asserting 
the validity in all respects of the order by it made, 
substantially upon the grounds which had been set out 
in its report and opinion announced when the order was 
made. All the averments in the complaint as to want 
of power were traversed, and it was expressly charged 
that the subject of the distribution of coal cars as dealt 
with by the order was within the administrative power 
delegated to the Commission by the terms of the act 
to regulate commerce. The nature and character of the 
preferences and discriminations which had led the Com- 
mission to conclude that unlawful discrimination and un- 
just preference arose from the failure to count the 
classes of cars referred to was alleged in subdivision 
XIV of the answer, a portion whereof is reproduced in 
the margin.* A certificate as to the public importance 





*XIV. Defendant avers that the allotment by complainant 
of said foreign railway fuel cars, private cars and complainant’s 
fuel cars to the mines receiving them, in addition to the full dis- 
tributive shares of such mines in the general distribution of cars 
by complainant, and the failure by complainant to count and 
charge said foreign railway fuel cars, private cars and company 
cars against the mines receiving them, in said general distribu- 
tion, results in undue and unreasonable preference or advantage 
to the mines and operators receiving such cars and subjects the 
owners and operators of mines which do not receive such cars 
to undue and unreasonable prejudice and disadvantage in the 
following respects, to wit: 

(a) That the operator receiving the foreign railway fuel 
cars, private cars or company fuel cars thereby receives a higher 
percentage of cars than mines of equal capacity which do not 
receive such cars. 

(b) That the operator receiving the foreign railway fuel 
cars, private cars or company fuel cars may operate his mine 
to a fuller capacity and thereby reduce the cost of coal per ton, 
resulting in an increased profit on his commercial coal. 

(c) That the operator receiving foreign railway fuel cars, 
private cars or company fuel cars is enabled to increase the 
number of working places in the mine, is enabled to develop his 
mine more rapidly, is enabled to increase his capacity rating, 
and in future reratines of such mine by complainant for the 
purposes of car distribution the mine would receive a higher 
rating and consequently a larger number of cars in complainants’ 
general distribution of cars. 

(d) That the operator receiving the foreign railway fuel 
cars, private cars or company fuel cars is enabled thereby to 
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of the cause was filed by the attorney-general, in com- 
pliance with section 16 of the act of June 29, 1906 (34 
Stat., 584), and the cause was thereafter submitted at 
the same time with one brought by the Alton railroad, 
involving a similar question, to a Circuit court held by 
Judges Grosscup, Baker and Kohlsaat. A single opinion 
was announced in both cases. While deciding that the 
complainants were not entitled to relief in so far as the 
order of the Commission concerned the counting of for- 
eign railway fuel cars and private cars, it was yet held 
that the railway companies were entitled to an injunction 
restraining the enforcement of the orders of the Com- 
mission in so far as they directed the taking into account 
of the cars employed by the company in hauling its own 
fuel. The conclusion on this latter subject was based 
upon the theory that, as the railroad companies took: the 
coal which they bought for their own use from the tipple 
of a coal mine, and thereafter moved it for their own 
account and not for commercial purposes, that the cars 
used for that purpose could not be treated as being en- 
gaged in commerce, as “commerce under these circum- 
stances ends at the tipple.” The court, however, ob- 
served: 

“But this does not mean that these cars do not affect 
the problem of an equitable distribution of commercial 
equipment. The mine operators are objects of interest 
under the interstate commerce law, not as diggers of 
coal, but as shippers who tender a commercial product 
for transportation by interstate common carriers. The 
basis, therefore, on which the mines in a district should 
be rated is not their average output as a physical ques- 
tion, but the average output which they respectively ten- 
der for transportation in commerce.” 

And in accord with this reasoning it was in con- 
clusion remarked that the complainants as to the cars 
used for hauling their fuel were entitled to an injunction 
“against their being compelled to take fuel cars into con- 
sideration except as a means in determining the true ca- 
pacities of the mines to tender coal to them for transpor- 
tation in commerce.” 

From the final decree enjoining the Commission from 
enforcing its order, in so far as it directed the taking 
into account the company fuel cars in the distribution of 
coal cars in times of car shortage and in so far as it 


directed the future taking such cars into account, the 


Interstate Commerce Commission appeals, ‘ 

It is stated in the brief of counsel for the railroad 
company that, at the hearing below, despite the scope of 
the prayer of the bill, no question was raised by the rail- 
road company as to the validity of the order of the Com- 
mission to the extent that it controlled private cars and 
foreign railway fuel cars. Irrespective, however, of this 
admission, as the Interstate Commerce Commission alone 
has appealed, the correctness of the conclusions of the 
court below on these subjects is not open to inquiry. 


secure and hold a larger, more efficient and regular working 
force of miners and laborers. 

(e) That the development of the mines which do not receive 
the foreign railway fuel cars, private cars or company fuel cars 
is retarded in inverse ratio as the development of the mines re- 
ceiving said cars is accelerated. 

(f) That by the arbitrary allotment of the foreign railway 
fuel cars, private cars or company fuel cars the complainant and 
the so-called foreign railways are enabled to secure low prices 
on railway fuel because the oi para receiving such cars en- 
abled to produce his commercial coal at much lower prices than 
do the mines which do.not receive such arbitrary cars. 

(g) That the one of the mine receiving the fore 
railway fuel ears, private cars or company fuel cars is thereby 
enabled to make contracts for the delivery of coal distributed 
over a long peri to an extent that the operator of the mines 
which do not receive such cars cannot do. 
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And this also renders it unnecessary to consider in any 
respect the effect of the injunction to which we have 
previously referred as issued in the suit filed on behalf 
of the Majestic Coal company, since such injunction only 
related to foreign railway fuel cars and private cars. 
Besides, it is stated in the brief of counsel, that before 
the decision of this case the preliminary injunction in 


favor of the Majestic Coal company was dissolved and ~ 


no appeal was taken therefrom. 

In consequence of one of the comprehensive amend- 
ments to the act to regulate commerce, adopted in 1906 
(section 15, Act June 19, 1906, 34 Stat., 589), it is now 
provided that “all orders of the Commission, except or- 
ders for the payment of money, shall take effect within 
such reasonable time, not less than thirty days, and shall 
continue in force for such period of time not exceeding 
two years, as shall be prescribed in the order of the 
Commission, unless the same shall be suspended or set 
aside by a court of competent juridiction.” The statute 
endowing the Commission with large administrative func- 
tions, and generally giving effect to its orders concern- 
ing complaints before it without exacting that they be 
previously submitted to judicial authority for sanction, it 
becomes necessary to determine the extent of the powers 
which courts may exert on the subject. 

Beyond controversy, in determining whether an order 
of the Commission shall be suspended or set aside, we 
must consider, (a) all relevant questions of constitutional 
power or right; (b) all pertinent questions as to whether 
the administrative order is within the scope of the dele- 
gated authority under which it purports to have been 


made; and, (c) a proposition which we state independ- | 


ently, although in its essence it may be contained in the 
previous one, viz., whether, even although the order be 
in form within the delegated power, nevertheless it must 
be treated as not embraced therein, because the exertion 
of authority which is questioned has been manifested 
in such an unreasonable manner as to cause it, in truts, 
to be within the elementary rule that the substance, and 
not the shadow, determines the validity of the exercise 
of the power. Postal Telegraph company vs. Adams, 155 
U. S., 688, 698. Plain as it is that the powers just stated 
are of the essence of judicial authority, and which, there- 
fore, may not be curtailed, and whose discharge may not 
be by us in a proper case avoided, it is equally plain 
that such perennial powers lend no support whatever to 
the proposition that we may, under the guise of exerting 
judicial power, usurp merely administrative functions by 
setting aside a lawful administrative order upon our con 
ception as to whether the administrative power has been 
wisely exercised. 

Power to make the order and not the mere expe 
diency or wisdom of having made it, is the question 
While, as we have seen, the court below reasoned that 
the transportation of coal bought from a mine by the rail 
road company for its own use, after delivery to it in its 
coal cars at the tipple, was not commerce, because “com: 
merce under these circumstances ends at the tipple,” it 
yet reasoned that such coal was within the control of 
the interstate commerce law to the extent that a regula 
tion compelling its consideration, for the purpose of rat 
ing the capacity of a mine as a basis for fixing its pm 
rata share of cars in times of shortage, would be valid. 
Because of this reasoning, it is insisted, it appears that 
the court below but substituted a regulation which it 


deemed wise for one which it considered the Commissio 
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1 any § pad inexpediently adopted, and this upon the assumption 




















have J py the court that its authority was not limited to deter: 
vehalf § mining power. Without intimating an opinion as to the 
| only § merits of the proposition, we put it aside as irrelevant, 
cars. § since we must decide whether the action of the court 
before § pelow was correct, irrespective of the reasoning by which 
on in § such action was induced. We further-also dismiss from 
d and §yiew a contention, strenuously insisted upon in argu- 
ment by the government, to the effect that in determin- 
imend- § ing the issue of power we must treat the railroad com- 
n 1906 § pany as being at fault for the failure to daily deliver all 
S NOW the cars called for in times of car shortage. We put it 
apt or- Baside because it is in direct conflict with facts expressly 
within § admitted or impliedly conceded in the answer of the In- 
d shall | terstate Commerce Commission, and from which facts 
eeding | we must take it for granted that the equipment of coal 
of the § cars of the railroad company was reasonably adequate to 
or set @ meet all.normal conditions, although it became insuffi- 
statute Bent at times because of extraordinary circumstances, 
e fune Bagainst which it was in reason impossible to provide. 
oncern- We think the issues for decision will be best dis- 
hey be § posed of by at once considering the contentions advanced 
tion, it by the railroad company to establish that there was a 
powers §want of power in the Commission to make that portion 
of the order which the court below enjoined. The con- 
n order §tentions on this subject are stated in argument in many 
ide, we § different forms, and, if not in some respects contradic- 
tutional Btory, are, at all events, confusing and often illusive, 
whether §since, while seemingly addressed to power, they virtually 
he dele- Bintermingle power and expediency as if they were one 
ve been Gand the same thing. We shall not, therefore, in making 
idepend- §an analysis of the contentions, follow their mere form 
i in the fof statement, but shall treat them all as reducible to two 
wrder be § propositions, viz.: First. That the act to regulate com- 
it must # merce has not delegated to the Commission authority to 
exertion § consider, where a complaint is made on such subject, the 
unifested | question of the distribution of company fuel cars in times 
in truts, Jof car shortage as a means of prohibiting unjust prefer- 
nee, atd | ¢hce or undue discrimination. Second. That even if 
exercise sich power has been delegated to the Commission by 
ams, 155 § the act to regulate commerce, the order whose continued 
st stated § enforcement was enjoined by the court below was be- 
wh, there Byond the authority conferred by the statute. 
may not As the Interstate Commerce Commission alone has 
iy plait Bappealed, it is patent that those portions of the order 
atever t© Hof the Commission which concern ‘foreign railway fuel 
exerting Fears and private cars, and which the court below re- 
ctions BY f fused to enjoin, are not open to inquiry. The suggestion 
our COM Bat once presents itself whether, if these subjects are not 
has been open, they do not necessarily carry with them the ques- 
tion of company fuel cars, on the ground that the three 
ere e€XP® Bclasses rest upon one and the same consideration, and 
questioN. Bihat to divorce them would bring about conditions of 
oned that Preference and discrimination which the act to regulate 
y the rail cOmmerce expressly prohibits. In view, however, of the 
> it in its great importance of the questions directly arising for de 
use “colt Btision, and the fact that the court below has treated the 
tipple,” i! Boompany fuel cars as distinct, we shall not be sedulous 
control of Bip pursue the suggestion, and come at once to the prop- 
| a regulé Bositions of power previously stated. 
ose of rat First. That the act to regulate commerce has not 
ng its DM Bielecated to the Commision authority to regulate the dis- 
1 be valid. ttibution of company fuel cars in times of car shortage 
pears that fig 9 means of prohibiting unjust preferences or undue 
1 which i Biscrimination. 
‘ommission 





When coal is received from the tipple of a coal mine 
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into coal cars by a railway company, and the coal is in 
tended for its own use and is transported by it, it is 
said there is no consignor, no consignee and no freight 
to be paid, and therefore, although there may be trans: 
portation, there is no shipment, and hence no commerce. 
In changed form these propositions but embody the rea- 
soning which led the court below to its conclusion that, 
under the circumstances, commerce ended at the tipple 
of the mine. The deduction from the proposition is, as 
the movement of coal under the conditions stated is not 
commerce, it is therefore not within the authority dele- 
gated to the Commission by the act of Congress, as all 
such acts have relation to the regulation of commerce, 
and do not, therefore, embrace that which is not com- 
merce. It is to be observed, in passing, that if the 
proposition be well founded, it not only challenges the 
authority of the Commission, but extends much further, 
and in effect denies the power of Congress to confer 
authority upon the Commission over the subject. In all 
its aspects the proposition calls in question the construc- 
tion given to the law by the Commission in every case 
where the subject has been before it, and also assails the 
correctness of numerous decisions in the lower federal 
court, to which we have previously referred, where the 
subject, in various forms, was considered. It goes fur- 
ther than this, since it, in effect, seeks to avoid the fair 
inferences arising from the regulations adopted by the 
railroad company. Those regulations, in providing for 
the obligation of the railroad company to supply cars, 
and recognizing the duty of equality of treatment, found 
it necessary, by express provision, to provide that private 
cars, foreign railway cars and company fuel cars should 
not be counted against the mine on the day when fur- 
uished, thus implying that, under the general rule of 
equality, if not restricted, it was considered the duty 
would exist to consider such cars. The contention, more- 
over, conflicts with the rule which, as we have seen, ob- 
tains in other and great systems of railroad, by which, 
for the purpose of avoiding inequality and preference, 
foreign railway fuel cars, private cars and company fuel 
cars are made one of the factors upon which a mine is 
rated in order to fix the basis upon which its distributive 
share of cars is to be allotted in case of car shortage. 
And, from this, it must follow, if the proposition con- 
tended for be maintained, that it would not only relieve 
the railroad company, whose rights are here involved, 
from the obligation of taking into account its fuel cars 
in the making of the distribution, but from the duty 
even to consider them for the purpose of capacity rating. 
As a result, it would lead to the overthrow of the sys- 
tem of rating, prevailing on other railroads, by which, 
as we have said, such cars are taken into- account, a 
consequence which is well illustrated by the case of 
Logan Coal Co. vs. Pennsylvania R. R. Co., 154 Fed., 497. 
Under these conditions, it is clear that doubt, if it 
exist, must be resolved against the soundness of the con- 
tentions relied on. But that rule of construction need 
not be invoked, as we think, when the erroneous assump- 
tion upon which the proposition must rest is considered, 
its unsoundness is readily demonstrable. That assump- 


tion is this, that commerce in the constitutional sense 
only embraces shipment in a technical sense, and does 
not, therefore, extend to carriers engaged in interstate 
commerce, certainly in so far as so engaged, and the in- 
strumentalities by which such commerce is carried on, 
a doctrine the unsoundness of which has been apparent 
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ever since the decision in Gibbons vs. Ogden, and which 
has not since been open to question. It may not be 
doubted that the equipment of a railroad company 
engaged in interstate commerce, included in which are 
its coal cars, are instruments of such commerce. From 
this it necessarily follows that such cars are embraced 
within the governmental power of regulations which ex- 
tends, in time of car shortage, to compelling a just and 
equal distribution and the prevention of an unjust and 
discriminatory one. 

The corporation as a carrier engaged in interstate 
commerce being then, as to its interstate commerce busi- 
ness, subject to the control exerted by the act to regulate 
commerce, and the instrumentalities employed for the 
purpose of such commerce, being likewise so subject to 
control, we are brought to consider the remaining prop- 
osition, which is, 

Second. That even if power has been delegated to 
the Commission by the act to regulate commerce, the or- 
der whose continued enforcement was enjoined by the 
court below was beyond the authority delegated by the 
statute. 

In view of the facts found by the Commission as to 
preferences and discriminations resulting from the fail- 
ure to count the company fuel cars in the daily distribu- 
tion in times of car shortage, and in further view of the 
far-reaching preferences and discriminations alleged in 
the answer of the Commission in this case, and which 
must be taken as true, as the cause was submitted on 
bill and answer, it is beyond controversy that the sub- 
ject with which the order dealt was within the sweep- 
ing provisions of section 3 of the act to regulate com- 
merce prohibiting preferences and discriminations. But 
it is contended that, although this be the case, as the 
order of the Commission not only forbade the prefer- 
ences and discriminations complained of, but also com- 
manded the establishment of a rule, excluding such dis- 
criminations for a future definite period of not exceeding 
two years, the order transcended the authority conferred 
upon the Commission. This proceeds upon the assump- 
tion that section 15 of the act to regulate commerce, 
as enacted by the act of June 29, 1906, while conferring 
upon the Commission the authority, upon complaint duly 
made, to declare a rate or practice affecting rates illegal, 
and to establish a new and reasonable rule or practice 
affecting such rates for a term not exceeding two years, 
has no relation to complaints concerning preferences’ or 
discriminations, unless such practices, when complained 
of, are of a character to affect rates, which it is insisted 
is not here the case. The pertinent part of the section 
in question (15) reads as follows: 

“That the Commission is authorized and empowered, 
and it shall be its duty, whenever, after full hearing 
upon a complaint made as provided in section 13 of this 
act, or upon complaint of any common carrier, it shall be 
of the opinion that any of the rates, or charges whatso- 
ever, demanded, charged, or collected by any common 
carrier or carriers, subject to the provisions of this act, 
for the transportation of persons or property as defined 
in the first section of this act, or that any regulations or 
practices whatsoever of such carrier or carriers affecting 
such rates, are unjust or unreasonable, or unjustly dis- 
criminatory, or unduly preferential or prejudicial, or 
otherwise, in violation of any of the provisions of this 
act, to determine and prescribe what will be the just 
and reasonable rate or rates, charge or charges, to be 
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thereafter observed in such case as the maximum to be 
charged; and what regulation or practice in respect to 
such transportation is just, fair and reasonable to be 
thereafter followed; and to make an order that the cap. 
rier shall cease and desist from such violation, to the 
extent to which the Commission find the same to exist, 
and shall not thereafter publish, demand or collect any 
rate or charge for such transportation in excess of the 
maximum rate or charge so prescribed, and shall con. 
form to the regulation or practice so prescribed. 

“All orders of the Commission, except orders for 
the payment of money, shall take effect within such rea- 
sonable time, not less than thirty days, and shall con- 
tinue in force for such period of time, not exceeding two 
years, as shall be prescribed in the order of the Com- 
mission, unless the same shall be suspended or modified 
or set aside by the Commission, or be suspended or set 
aside by a court of competent jurisdiction.” . 

The contention gives to the words found in the ear- 
lier part of the section, “any regulation or practice what- 
soever of such carrier or carriers affecting sueh rates,” 
a dominant and controlling power so as to cause them 
to limit every other provision in the section, however 
general in its language. We do not stop to critically 
examine the provision relied upon for the purpose of 
pointing out, as a matter of grammatical construction, 
the error of the contention, because we think, when the 
text of the section is taken into view and all its provi 
sions are given their natural significance, it obviously 
appears that the construction relied upon is without 
foundation, and that to sustain it would be to frustrate 
the very purpose which it is clear, when the entire pro- 
vision is considered, it was designed to accomplish, and 
thus would be destructive of the plain intent of Congress 
in enacting the provision. The antecedent construction 
which the Interstate Commission Act had necessitated, 
and the remedial character of the amendments adopted 
in 1906, all serve to establish the want of merit in tlie 
contention relied upon. In addition, to adopt it would 
require us to hold that Congress, in enlarging the power 
of the Commission over rates, had so drafted the amen#d- 
ment as to cripple and paralyze its power in correcting 
abuses as to preferences and discriminations which, as 
this court has hitherto pointed out, it was the great and 
fundamental purpose of Congress to further. 

Conceding, for the sake of the argument, the exist 
ence of the preferences and discriminations charged, it is 
insisted, when the findings made by the Commission are 
taken into view and the pleadings as an entirety are col 
sidered, it results that the discriminations and prefer 
ences arose from the fact that the railroad company 
chose to purchase its coal for its fuel supply from a par 
ticular mine or mines, and that, as it had a right to do 
so, it is impossible, without destroying freedom of cot 
tract, to predicate illegal preferences or wrongful dis 
criminations from the fact of purchase. But the prop 
osition overlooks the fact that the regulation addresses 
itself, not to the right to purchase, but to the duty t0 
make equal distribution of cars. The right to buy is 
one thing and the power to use the equipment of the 
road for the purpose of moving the articles purchased ii 
such a way as to discriminate or give preference are 
wholly distinct and different things. The insistence that 
the necessary effect of an order, compelling the counting 
of company fuel cars in fixing, in case of shortage, the’ 
share of cars a mine from which coal has been put 
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chased will be entitled to, will be to bring about a dis- 
crimination against the mine from which the company 
buys its coal and a preference in favor of other mines, 
but inveighs against the expediency of the order. And 
this is true also of a statement in another form of the 
game proposition, that is, that if, when coal is bought 
from a mine by a railroad the road is compelled to count 
the cars in which the coal is moved in case of car 
shortage, a preference will result in favor of the mine 
gelling coal and making delivery thereof at the tipple 
of the mine to.a person who is able to consume it with- 
out the necessity of transporting it by rail. At best, 
these arguments but suggest the complexity of the sub- 
ject, and the difficulty involved in making any order 
which may not be amenable to the criticism that it leads 
to or may beget some inequality. Indeed, the arguments 
just stated, and others of a like character which we do 
not deem it essential to specially refer to, but assail the 
wisdom of Congress in conferring upon the Commission 
the power which has been lodged in that body to consider 
complaints as to violations of the statute and to correct 


_ them if found to exist, or attack as crude or inexpedient 


the action of the Commission in performance of the ad- 
ministrative functions vested in it, and upon such as- 
sumption invoke the exercise of unwarranted judicial 
power to correct the assumed evils. It follows from what 
we have said that the court below erred in enjoining the 
order of the Commission, in so far as it related to com- 
pany fuel cars, and its decree is therefore reversed, and 
the case remanded for further proceedings in conformity 
with this opinion. 


Mr, Justice Brewer dissents. 





Walter Leaves the Commission 


: 





; Luther M. Walter, attorney fer the Interstate Com- 
merce Commission, has resigned from the government 
service to accept the position of transportation attorney 
with Morris & Company of Chicago. 

Mr. Walter has been connected with the legal de- 
partment of the Commission for the last six years and 
during that time he has handled some of the most im- 
portant cases in which the Interstate Board was a party 
at law. Among the recent cases in which he has repre- 
sented the Commission may be mentioned _the big-vein 
coal case, in which the Circuit court at Philadelphia 
upheld the order of the Commission made in the Ameri- 
can Coal Company decision; the Traer case, decided this 
week by the United States Supreme court, in which the 
Circuit court for the northern district of Illinois was re 
versed and the order requiring the carriers to count rail- 
way fuel cars in apportioning equipment between the 
Mines along their lines sustained. He likewise argued in 
the Eichenberg case, decided in favor of the Commission 
last month. 

In addition, Mr. Walter appeared in several cases 
still pending, including the Rail & River Coal company 
decision, the Willamette lumber rate case and the widely- 
known Missouri river rate litigation. It is understood 
that Mr. Walter will continue to look after the interests 
of the Commission until final decision is rendered ip 
these cases. 
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RATE WAR DRAWS ATTENTION 


Colorado Refineries Watch Developments in Sugar 
Rate Controversy—Bad Mix-Up Over Concurrences 





Washington, D. C., January 14—In the controversy 
between the trunk lines and the western lines operating 
in the territory between the Mississippi and Missouri 
rivers, there is now much confusion and diversity of 
opinion, and in addition a third party may become in- 
volved—the Colorado interests who are watching with care 
each move of the present principals. 


Early in the summer the New Orleans lines announced 
their intention of making certain reductions in the rates 
on sugar from New Orleans to points in Central Freight 
association territory, which advance was made in line 
with the announcement and became effective about the 
middle of the past summer. Contrary to expectation, the 
trunk lines did not meet this reduction with a cut from 
the eastern refineries, but announced instead their inten- 
tion to retaliate by reducing the rates from the east into 
the territory principally served by the New Orleans. lines, 
the section west of the Mississippi and east of the Mis- 
souri. This announcement met with instant protestation 
upon the part of the lines in the territory affected and 
the threat was made that if this policy was definitely 
pursued by the trunk lines, the concurrences in such tar- 
iffs publishing the objectionable rates would be revoked. 


The reduced rates were established by the trunk lines 
to take effect January 1, 1910, and as early as December 
10 the western lines served notice of revocation upon the 
Interstate Commerce Commission, declaring their inten- 
tion to withdraw, effective February 10, from participation 
in the reduced rates. The revocations filed with the Com- 
mission gave the required notice of sixty days, but it is 
reported that those served upon the issuing carriers did 
not so comply with the requirements of the Commission 
in that respect, as only a fraction of that notice, in some 
instances, forty-five days was given. 


The trunk lines have amended their tariffs, effective 
February 10, eliminating as parties thereto, the non-con- 
curring roads, or else, as has been done in some instances, 
the roads and rates have both been eliminated, except in 
such cases where the notice of revocation of the non- 
concurring road fell short in its notice to the carrier of 
its intention to withdraw from participation in the rates 
on sugar from the east. These roads will be continued 
as participants until the requirements of the Commission 
have been fully complied with. , 

Meanwhile the lines serving the Colorado sugar inter- 
ests are carefully watching the struggle, for if the reduc- 
tion of séven cents is sustained by the trunk lines, a 
similar reduction must be made from the Colorado re- 
fineries or the result will be a preponderance of eastern 
sugar in this highly competitive territory. 


As the matter now stands, New Orleans has the better 
of the argument, but the fight is becoming more open and 
there is a possibility that the Interstate Commerce Com- 
mission, upon appeal by the trunk lines as to the irregu- 
larity in revoking concurrences, will take a hand, and, in 
that event, the settlement will have official sanction, ‘estab- 
lishing a precedent for the future. 
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FAVOR MORE LEGISLATION 





Fruit Jobbers Want Commerce Act Amended—Hit 
Commodity Business of Express Lines 





Denver, Colo., January 14.—Additional interstate 
commerce legislation is the demand of the fruit men 
made in resolutions passed at the sixth annual conven: 
tion of the Western Fruit Jobbers’ association, which 
closed here last Friday. Strong endorsement of the 
Burkett bill to prohibit express companies from engag- 
ing in competition with the shippers was again voiced, 
while certain of the reforms now being advocated by 
President Taft also found favor. 

These resolutions, in so far as they relate to trans- 
portation, are as follows: 


“Whereas, The Western Fruit Jobbers’ association, 
comprising in its membership over two hundred whole-. 
sale dealers in fruits and produce in the west, its terri- 
tory extending from the Pacific coast to and including 
Michigan and Indiana on the north and to the Missis- 
sippi river on the south, and from Minnesota to Texas, 
assembled in its sixth annual convention in Denver, Colo., 
January 5, 6 and 7, 1910, records herein its belief in the 
value and importance of interstate commerce legislation 
enacted by Congress, particularly the so-called ‘Hepburn 
Act,’ approved June 29, 1906, amendatory to the Act to 
Regulate Commerce, and 

“Whereas, The members of the Western Fruit Job- 
bers’ association, however, firmly believe that experience 
in the operation of the law has demonstrated the neces 
sity for additional legislation, which shall fully protect 
the interests of shippers and carriers, and which shall 
somewhat enlarge the duties and define to a greater ex- 
tent the powers of the Interstate Commerce Commission 
in the interpretation and enforcement of the law, to the 
extent that discrimination may be wiped out and even- 
handed justice extended, and 


“Whereas, We are fully convinced that the Act to 
Regulate Commerce should be amended by the Congress 
of the United States, be it 


“Resolved, (First)—The Interstate Commerce Com- 
mission should be empowered, when an advance in any 
rate or a change in any regulation or practice is filed 
with the Commission, to investigate the reasonableness 
of such rate, regulation or practice, either upon com- 
plaint or upon its own initiative and in its discretion 
approve or suspend such proposed rate, regulation or 
practice before the date effective, until the matter is 
finally heard and determined, the burden of proof being 
upon the carrier to establish the reasonableness of the 
advance or change. 

“(Second)—The shipper should be permitted to de 
termine the through routing of his shipments, and the 
Interstate Commerce Commission should have authority 
to establish such additional joint through routes as are 
by the Commission deemed proper and desirable. 

“(Third)—The law should make it obligatory upon 
officers or agents of each carrier to quote in writing to 
the shipper or owner or his agent the rates in effect 
concerning which inquiry is made; and to insert the 
proper and legal rate in bills of lading issued by the 
carrier; and should the agent or agents of any carrier 
so quote or insert a rate less than the legal rate, such 
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carrier should be penalized in the sum of $300 for each 
car or each less than carlot so shipped, to be recovered 
in a civil action brought by the United States. 

“(Fourth)—The Interstate Commerce -Commission 
should be authorized and directed to adopt a just and 
uniform classification of freight which should, subject 
to changes or modifications from time to time by the 
Commission, be obligatory upon the carriers, 

“(Fifth)—All common carriers, whether freight car. 
riers or express carriers, should be prohibited from the 
transaction of any business of whatever character other 
than transportation. 

“As applying to express companies as common car- 
riers, we fully approve and endorse the bill of Senator 
Burkett—S. 234—introduced in the present Congress, 
March 22, 1909, providing that 


It shall be unlawful for any express company or any agent or 
employe thereof, whether exclusively employed by said express 
company or not, to transport or receive for transportation from 
any state, territory or the District of Columbia, to any other 
state, territory or the District of Columbia, or to any foreign 
country, any article or commodity which said company or any 
agent or employe may own in whole or in part, or in which said 
company or any agent or employe thereof may have any interest, 
direct or indirect; or for such express company or any agent or 
employe thereof to buy, sell or handle for another, through pur- 
chase or sale, on commission or consignment, with or without 
compensation, any such article or commodity so received for 
transportation, except such articles or commodities as may be 
necessary and intended for its use in the conducting of its busi- 
ness aS a common carrier. 


“(Sixth)—Any filed and published freight rate on 
carlot shipments should include and show in one rate 
any and all charges incident to safe transportation, in- 
cluding refrigeration. Shipments under refrigeration 
should show a definite and positive rate of freight, and 
for shipments not under refrigeration a proportionately 
less rate should be named. There should be no chance 
for contention and uncertainty, as at the present time, 
as to the amount of ice used in refrigeration of any 
shipment or the variable cost thereof in different locali- 
ties. The tariffs on refrigerated shipments should name 
a definite freight rate from which the charges can» be 
extended in one item and thus fix and establish a rate 
which is not in any way uncertain or changeable with 
each shipment, 

“(Seventh)—There should be a complete physical 
valuation of all the interstate carriers of this country, 
to the end that the Interstate Commerce Commission 
and the courts may be possessed of full information 
thereon, and a basis of valuation established which shall 
prohibit changing or shifting valuations and shall be free 
from guesswork. 

“(Highth)—The law should empower the Interstate 
Commerce Commission to name and establish minimum, 
as well as maximum, freight rates governing interstate 
shipments. 

“(Ninth)—To the various United States district at 
torneys should be committed the duty of formulating 
complaints for aggrieved shippers, and prosecuting such 
complaints before the Interstate Commerce Commission 
at government expense. 

“(Tenth)—That we heartily approve and urge the 
adoption of the uniform bill of lading as proposed. 

“Resolved, That all legitimate claims filed with rail 
road companies either for overcharge in weight or rate 
or for loss and damage shall be adjusted and set 
tlement made with claimant within ninety days after such 
claims are filed; and if settlement is not made with 
claimant within the time specified, then said claim shall 
bear interest at the legal rate then in force in the state 
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in which.said claim is filed from the date of filing such 
claim.” - 





Note: As mentioned in a previous issue of THE TRAFFIC 


BULLETIN, transportation was one of the big questions before 
the convention. Among the many able addresses delivered were 
two of particular interest to the shipping public. One of these 
was an address by George, D. Kellogg on pre-cooling fruit and 
the other a paper by J. C. Lincoln. Both will be given publicity 
in an early issue of THE TRAFFIC BULLETIN. 


Sidetrack Everything for Coal 


Des Moines, Ia., January 14.—In its efforts to lessen 
the danger of a serious coal shortage, the state railroad 
commission has issued orders to the carriers to give fuel 
the right of way, sidetracking even passenger trains if 
necessary. 

“In view of the almost universal coal famine,” is the 
way the railroad commission’s position is stated, “the 
board directed railway companies to move coal promptly 
even though it might be necessary to temporarily annul 
passenger trains in order to do so. The commission has 
been in constant communication with railway companies 
urging extra efforts in moving coal.” 

During the week ending last Friday, nineteen new 
complaints were filed with the board. As might be 
expected, five related to delay in coal shipments. Twelve 
dealt with station and train service, one with headlights 
and another delay in transit. 

Two decisions were handed down by the Commission 
during the same period. In the case of the Citizens of 
Lohrville .vs. the Great Western et al. the petition for 
a “V” track was denied. The petition of the same com- 
plainants for protection for their Crandall avenue cross- 
ing, however, was granted. The board also adopted sup- 
plement No. 1 to its express order, eliminating rule 2 
thereof and canceling the minimum rate on organs. 

Fourteen minor complaints were closed during the 
week, the defendants generally having removed or agreed 
to remedy the causes of the complaint. 








Wants Power Over Express Lines 





Trenton, N. J., January 14.—Jurisdiction over express 
companies is asked by the state railroad commission in 
its annual report. In a recent decision, that of the Eliza- 
beth Board of Trade vs. the Adams and United States 
Express companies, the commission held that this author- 
ity was at present lacking, but then intimated that it 
would recommend that the power be conferred upon it 
by legislative enactment. 

Jurisdiction over the street railways where they 
cross the lines of steam railroads is also asked. Con- 
siderable attention is given in the report to the subject 
of grade crossings and to accidents. The report states 
that the railroad toll for the year ending November 30, 
1909, was 311 dead and 509 injured. Of those killed, 98 
were employes, 49 passengers and the remainder tres- 
passers. 


MILLERS WANT NEW RATE ADJUSTMENT. 

Kansas City, Mo., January 14.—Millers from Kansas, 
Missouri, Nebraska and Oklahoma have formed an organ- 
ization to be known as the Southwestern Hard Wheat 
Millers’ League. The securing of equitable freight rates 
‘will be one of the prime objects of the new association. 
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LESS DEMAND FOR EQUIPMENT 


Car Report Would Seem to Indicate that Period of 
Greatest Stress is Over 








The period of greatest stress in the car situation 
seems to be over; this, at least, is the hope held out in 
the latest fortnightly report of the committee on car 
surpluses and shortages issued by the committee on re- 
lations between railroads of the American Railway asso- 
ciation. Figures compiled for the two weeks ending 
January 5 show a drop both in surplus and shortages. 

In presenting the present bulletin, No. 63, the chair- 
man of the committee, Arthur Hale, says: 

“The grand total figures given in this bulletin show 
a decrease in the surplus of 6,045, and in the shortage 
of 10,161, but, as will be noted by the group totals, the 
general situation indicates a lessened demand for cars. 

“This apparent contradiction is due to the fact that 
the showing made by the grand totals hardly indicates 
the true condition, as two important roads in group 6 
(northwestern) failed to get their reports to the commit- 
tee in time for incorporation in the bulletin. 

“Aside from group-6, the figures of which cannot be 
used for comparison, the only group that shows a de- 
crease in the surplus is group 11 (Canadian). This group 
also shows a slight increase in shortage, being the only 
one failing to show a decrease in this item. The most 
notable change in conditions is in group 4 (North Atlan- 
tic), where a surplus of 1,482 and a shortage of 8,680 
in our last report is changed to a surplus of 7,131 and a 
shortage of 1,476. This is due apparently to a general 
slackening of business on the tidewater coal roads lying 
in that group.” 


A summary of conditions since August 19, 1908, fol- 
lows: 


SURPLUSES. 
Coal, 
Gondola 
No. of and Other 
Date. Roads. Box. Flat. Hopper. Kinds. Total. 
eum... 6, 4010s .05.. 154 20,839 8,451 10,204 12,815 52,309 
Dec, 22, 1909...... 17% 24,284 7,595 7,213 19,262 58,354 
Nov. 24, 1909. 163 17,538 4,091 5,628 12,271 39,528 
Oct: 27, 1900...... 174 13,029 3,090 5,287 $,490 30,896 
Sept, 29, 1909...... 174 22,330 3,821 .11,239 15,998 53,388 
Aug. 18, 1909. 169 82,505 5,953 42,158 28,808 159,424 
July 21, 1909...... 165 116,221 9,971 78,675 38,487 248,354 
June 23, 1909...... 166 121,441 12,099 89,292 40,112 262,944 
May 26, 1909...... 158 118,077 14,940 97,006 43,687 273,710 
April 28, 1909... 161 107,665 16,487 110,538 47,638 282,328 
March 31, 1909. 158 101,344 20,428 128,546 46,282 296,600 
Feb. 17, 1909... 159 98,512 23,924 135,208 43,797 301,441 
Jan. 20, 1909...... 162 127,204 26,723 116,680 41,057 311,664 
Dec. 23, .1908..:... 158 87,350 16,247 79,595 38,885 222,077 
Nov. 25, 1908...... 160 45,194 12,157 43,854 31,624 132,829 
Oct. -28, 1908:...... 158 39,383 10,185 31,541 29,803 110,912 
Sept. 30, 1908...... 160 42,593 10,365 49,795 31,039 133,792 
Aug. 19, 1908. 160 106,367 13,494 92,500 40,642 253,003 
SHORTAGES. 
Coal, 
Gondola 
No. of and Other 

Date, Roads. Box. Flat. Hopper. Kinds. Total. 
Jan, SFO vas. 154 7,304 344 4,906 1,339 13,893 
Dec. 22, 1909...... 177 ~=—-: 10,947 1,021 8,562 3,524 24,054 
Nov. 24, 1909...... 163 12,230 891 9,542 4,833 273496 
Got... 37... JORG .6..%.- 174 23,138 1,412 8,743 3,343 6,636 
m Sept. 29, 1909...... 174 8,184 655 4,392 1,351 14,582 
Aug. 18, 1909...... 169 556 277 1,076 100 2,009 
Sule: Zh. TRO0..K.. 165 106 169 31 33 339 
June 23, 1909...... 166 211 190 193 233 827 
May 26, 1909...... 158 83 99 1,011 47 1,240 
April 28, 1909...... 161 144 106 74 173 497 
‘March 31, 1909.... 158 158 98 116 27 399 
Feb, 17, 1909...... 159 266 97 11 96 470 
Jan. 20, 1909...... 162 163 21 139 35 358 
Dec. 23, 1908...... 158 471 42 289 217 1,019 
Nov. 25, 1908...... 160 7,923 178 900 209 9,210 
Oct. 28, 1908...... 158 8,175 167 2,261 236 §=©10,839 
Sept. 30, 1908...... 160 7,313 450 224 127 8,114 
Aug. 19, 1908...... 160 465 90 105 194 854 
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The National 
Oo 


LEADING COMMERCIAL AND 


TRAFFIC ORGANIZATIONS 


Industrial Traffic League. 
ibject—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 
United States. 
Officers 


J. C. Lincoln, President 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President 
Mer. Transp. Dept. Board of Trade, 
nee. Ill, 
Ww. Cooke, Secretary-Treasurer 
" M. Automatic Electric Co., Chi- 
cago, Ill. 
Executive Committee 
H. C. Barlow Chairman 
oe D. Chgo. ’ Assn. of Com., Chicago, Il. 
F. Montgomery, Vice-Chairman 
_ Traffic Dept. International Har- 
vester Co., Chicago, IIl. 
Chicago, Iil. 


O. F. Bell, 
T. M. Crane Co. 

J. M. Bellville, Pittsburg, Pa. 
G. F. A. Pittsburg Plate Glass Co. 

PB, a Bentley Chicago, Ill. 

T. M. Tilinois Steel Co. 

ui B. Boswell, Quincy, Ml. 
Comm’r Quincy Freight Bureau. 

W. D. Hurlbut hicago, Ill. 
7" M. a Pulp & Paper Co. 
Cc. Jennings, Chicago, Ill. 
Migr’ Berne. Dept. American Cotton 

o. 
H. G. Wilson, Kansas City, Mo. 
Comm’r Trans. Bureau of Com’! Club. 
E. J. McVann, Omaha, Neb. 
Mgr. Com’! ‘Club ‘Traffic Bureau. 
J. Keavy Indianapolis, Ind. 
Soonmn r Indianapolis Freight Bureau. 
W. P. Trickett, Minneapolis, Minn. 
Ex. Mer. Minneapolis Traffic Assn. 


. ILLINOIS. 
Lake County Manufacturers’ Association, 
B. P. Sedgwick, Pres., Waukegan. 
National Association of Agricultural Im- 
lement and Vehicle Manufacturers, 
. J. Evans, Sec., Chicago. 


MINNESOTA, 
Northern Pine Manufacturers’ 
tion, J. 


Associa- 
E. Rhodes, Sec., Minneapolis. 


MISSOURI. 
Business Men’s League, P. W. Coyle, 


Comm’r, 614 Bank of Commerce Bldg., 


st. Louis. 

Commercial Club, F. W. Maxwell, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of the 
Commercial Ciub, H. G. Wilson, Trans. 
Comm’r, 105-6-7 Board of Trade Bidg., 
Kansas City. 


NEW YORK. 
Albany Chamber of Commerce, Wm. B. 
Jones, Sec., 95 State St., Albany 
National Wholesale Grocers’ ‘Association, 
A. Beckman, Sec., 6 Harrison St., 
New York. 
Syracuse Chamber of Commerce, H. C. 
rk, Sec., Syracuse. ; 


OHIO. 
Cavetees Chamber of Commerce, Munson 
. Havens, Sec., Cleveland. 


WASHINGTON, 
Paci*te Coast Lumber Manufacturers’ As- 
sociation, Victor H. Beckman, Sec., 603 
Lumber Exchange, | Seattle. 


WISCONSIN. 
Merchants’ and Manufacturers’ Assocla- 
tion, Wm. G. Bruce, Sec., 46 University 
Bidg., Milwaukee. ’ 


Gund Brewing Co. 
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COMPLAINTS BEFORE COMMISSION 





Digest of Petitions Lodged with Interstate Commerce Board During 





Complainant alleges that it has 
been charged $1.10 per 100 Ibs. 
freight on beer in carloads, from 
New York City to San Francisco, 


April, 1909, and from Hoboken, 
N. J., to San Francisco, Cal., Jan- 
uary, 1909, and claims that the 


proper rate should have been $1 
per 100 Ibs, 

J. O. Bracken, attorney for com- 
plainant, San Francisco, Cal. 


Commercial Club of Omaha, Neb., vs. 


C&Nw.,ckB&Qa, Cc RIL & 
P., Union Pac. and Wyoming & 
N. W. (3049). 

Complainant alleges that the 
rates charged by defendants for 
freight on lumber and articles tak- 
ing same rates from Omaha and 
South Omaha, Neb., and Council 
Bluffs, Ia., to the following points 
are excessive and unreasonable: 


Derby, Colo., Concordia, Kan., 
Oberlin, Kan., St. Francis, Kan., 
Cheyenne, Wyo., Camden, Colo., 


Ironton, Wyo., Dallas, S. D., Cas- 

per, Wyo., Beet Siding Spur, Colo., 

Roswell, Colo., and Lander, Wyo. 

of La Crosse, 
Wis., vs. C. B. & Q. (3052). 

Complainant alleges that it has 
been. charged unjust re-weighing 
rates on 152 cars of washed coal 
screenings shipped from Coal City, 
Ill, to La Crosse, Wis., via .Aurora 
and C. B. & Q., between June 7, 
1907, and March 2, 1908. 

National Association of Granite In- 
dustries of the United States (of- 
fice 161 Summer St., Boston, Mass.) 
and .Wholesale Granite Dealers’ 
Protective Association (office 221 
Columbus Ave., Boston, Mass.) vs. 

* Sou. Ry., A. C. L. and S. A. L. 
(3044). 

Complainants allege that the 
freight rates on granite charged 
by defendants from New England 
points to the territory governed 
by the Southern Classification are 
excessive, umreasonable and un- 
just. This complaint pertains to 
less than carload shipments as 
well as carload movements. 


Nitrate Agencies Co. of West Vir- 
ginia (office New Orleans, La.) vs. 
Ill. Cent, and Sou. Ry. (3043). 

Complainant alleges that it has 
been charged 47c per 100 Ibs. 
freight on one carload of imported 
fertilizer (nitrat ‘g of soda), April 6, 
1909, from NeW Orleans, La., to 
Steens, Miss., and that such rate 
was and is excessive and unreason- 
able. 

Noble, Wm. K., of Fort Wayne, Ind., 
vs. Vicks., S. & P. and St. L. S. 
W. et al. (3047). 


Complainant alleges that the 


rate of 30c per 100 Ibs. freight on 


one carload of coiled elm hoops 


. 


Past Week 
Collins, Thos, W., & Co. of San charged it on a shipment from 
Francisco, Cal., vs. Sou. Pac. et Tallulah, Ind., to Idme City, Tex, 
al. (3051). June‘9, 1909, was and is excessive 


and unreasonable. 

R. B. Coapstick, attorney for 

complainant, Fort Wayne, Ind, 
Rotsted, Wm., Co., The, of Chicago, 
Ill., vs. C. & N. W. (3046). 

Complainant alleges that it has 
been charged 7c per 4100 Ibs, 
freight on flax screenings and 3¢ 
per 100 Ibs. freight on oats, a 
mixed shipment having been made 
in bulk, and separated by a bulk- 
head, from Chicago, Ill., to Mil 
waukee, Wis., July 23, 1907, and 
claims that the rates are and were 
excessive and unreasonable. Com: 
plaint is also made of the exces. 
sive minimum weight charged on 
oats. 

W. MM. Hopkins, attorney for 
complainant, 83 Board of Trade, 
Chicago, IIl. : 

Royal Metal Mfg. Co. of Chicago, 
Tll., vs. C. Gt. W. (8045). 

Complainant claims that 32c per 
100 Ibs. was and is the proper 
freight rate on folding chairs, in 
carloads, from Chicago, IIl., to St 
Joseph, Mo., and alleges that it 
has been charged 45c per 100 Ibs, 
on shipments made during Septem- 
ber and October, 1909. 

G. M. Stephen, attorney for com- 
plainant, Chicago, Il. 

Rudgear-Merle Co. of San Francisco, 
Cal., vs. Sou. Pac. et al. (3050). 

Alleged excessive rates on brass- 
covered iron tubing, cut in shape 
for bed ends, from Brooklyn, Rome 
and New York, N. Y., to San Fran- 
cisco, Cal. _ 

Complainant alleges that it has 
been charged $1.35 per 100 Ibs, 
carloads, and $1.85 per 100 Ibs, 
less than carloads, freight on above 
from and to points named, during 
1908 and 1909, and claims that the 
rate should not exceed $1 per 100 
Ibs. on carload shipments. 

Reparation asked, $1,277.36. 


J, O. Bracken, attorney for com . 


‘ plainant, San Francisco, Cal. 
Rudgear-Merle Co. of San Francisco, 
Cal., vs. A. T. & S. F. et al. (3048). 

Excessive rates on metal furni 
ture knobs or trimmings, L. C. L, 
from Grand Haven, Mich., Rome, 
N. Y., and Waterbury, Conn., to 
San Francisco, Cal., April, July ‘and 
September, 1909. 

Complainant alleges that it has 
been charged $3 per 100 Ibs., and 
claims that the proper rate should 
not have exceeded $2. 


J. O. Bracken, attorney for com 


plainant, San Francisco, Cal. 
Sikeston Mercantile Co. of Sikeston, 
Mo., vs. Wabash et al. (3041). 


Complainant alleges that it has 


been charged $1.64 per 100 Ibs. 
freight on three cases of shoées, 


from North Adams, Mass., to Sikes | 
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ton, Mo., Feb. 13, 1909, and alleges 
that $1.21 was and is the proper 
rate. 


south Omaha Live Stock Exchange 


of South Omaha, Neb., vs. C. R. IL. 
& P. et al. (3042). 

Alleged excessive rates on live 
stock from Lower River markets, 
viz., Kansas City, St. Joseph, South 
St. Joseph, Leavenworth and Atchi- 
son, to Chicago. 

Complainant prays to have re- 
moved the unreasonable discrimi- 
nation in favor of Kansas City, 
Kansas City Stock Yards, South St. 
Joseph, South St. Joseph Stock 
Yards, Mo., Atchison and Leaven- 
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worth, Kan., against Omaha and 
South Omaha, on live stock rates 
to Chicago, the Mississippi river, 
Peoria, Ill. (local), and for points 
east of the TIllinois-Indiana state 
line. 

Complainant also prays that de- 
fendants be ordered to publish and 
maintain rates for Omaha and 
South Omaha on live stock des- 
tined to Chicago, Ill., and to Mis- 
sissippi river points (at the place 
where the respective lines of rail- 
way cross the said river), and to 
Peoria, Ill. as low as and on an 
equality with the rates maintained 
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Kansas City Stock Yards, South 
St. Joseph, South St. Joseph Stock 
Yards, etc., to Chicago and Missis- 
sippi river points, Peoria, etc. 

Baxter & Van Dusen, attorneys 
for complainant, Omaha, Neb. 


Transportation Committee, Manufac- 


turers’ Club of Buffalo, N. Y., vs. 
Pullman Co. (3040). 

Complainant alleges that the 
rates charged by defendant for 
berths in its sleeping coaches be- 
tween Buffalo, N. Y., and Chicago, 
Ill., are unreasonable and excess- 
ive, and claims -that the rate for 


by defendants from Kansas City, 


Seek Recovery on Lumber Rates 


Concord, N. H., January 14.—Basing their action on 
statute of 1889, E. D. Clough & Co., lumber dealers 
ff this city, have filed suit in the state courts for the 
scovery Of $2,000 alleged excessive charges paid by the 
mplainants ucon lumber shipments via the Boston & 





aine since 1903. 


The cause of action is founded upon section 17, chap- 


or 5, of the Laws of 1889, which provides that: 


tes for fares and freights existing 


“The 
at the time of the 


sage of this act shall not be increased on the roads 
aased or united under it, and the decrease in operating 
xpenses consequent upon the leasing or uniting of any 
lads shall be met from time to time by reasonable and 


st reduction of fares and freights.” 
It is claimed that the Boston & 


Maine is amenable 


i the provisions of this act and that the increase of 
Reper car in lumber rates June 10, 1903—as well as 
ther advances made since 1889—was without legal au- 
lority and that the railroad is liable for reparation on 
claims not barred by the statute of limitations, which 


ns for six years. 


The same question of the legality of increases made 
ince the act in question is now before the Superior court 
Rockingham county in a suit brought by the attorney- 


heral in 1908. 


The railroad’s petition for a dismissal 


the bill filed therein has already been denied and the 
te’s case is docketed for consideration at the next 


tm of the court. 





Craffic World Changes 


The Frisco-Eastern Illinois lines have announced the 


lowing appointments: 
i M. W. Burns, 
est, commercial agent, Atlanta; 


T. O. Jennings, general agent, 
commercial agent, Chicago; 


C. A. 
D. F. McDonough, 


sion freight. agent, and B. R. Starnes, commercial 


mt, Birmingham, Ala.; W. Baker, division freight 
mt, Cape Girardeau, Mo.; R. E. Buchanan, commer- 
agent, Chattanooga; H. A. Perkins, commercial 
it, Chicago Heights, Ill.; C. S. Hall, commercial 


t, Cincinnati; 


L. G. Lucia, division freight agent, 


Ville, Ill.; G. W. Martin, general agent, Denver; C. H. 





ll, commercial agent, Detroit; 





E. E, Dix, general 


Mt, Fort Scott, Kan.; Roy Robinson, division freight 
it, Fort Smith, Ark.; E. C. Hoag, division freight 






lower berths should not exceed 
$2.25, and for upper berths $2. 


agent, Joplin, Mo.; E, F. Edgecomb, commercial agent, 
Kansas City; J. M. Kirk, commercial agent, Louisville; 
J. W. Kelley, commercial agent, Milwaukee; J. H. 
Doughty, commercial agent, Memphis; S. L. Rogers, gen- 
eral agent, Nashville; S. S. Butler, general agent, New 
York; I. T. Preston, general agent, New Orleans; H. C. 
Conley, division freight agent, Oklahoma City, Okla.; 
D. L. Ewing, general agent, Pittsburg; G. H. Kummer, 
division freight agent, Salem, Ill.; A. D. Murray, general 
agent, and J. W. Gantz, commercial agent, St. Louis; 
W. C. Smith, general agent, Springfield, Mo.; W. L. Cole- 
man, division freight agent, Tulsa, Okla.; J. J. Fagan, 
commercial agent, Terre Haute, Ind.; E. E. Carter, divi- 
sion freight agent, Wichita, Kan. 

The following freight department agencies have been 
abolished by the Frisco system: Alexandria, La., Atchi- 
son, Kan., Boston, Mass., Buffalo, N. Y., Burlington, Ia., 
Cedar Rapids, Ia., Cleveland, O., Colorado Springs, Colo., 
Des Moines, Ia., Davenport, Ia., Estherville, Ia., Hutchin- 
son, Kan., Indianapolis, Ind., Jonesboro, Ark., Leaven- 
worth, Kan., Lincoln, Neb., Little Rock, Ark., Los 
Angeles, Cal., City of Mexico, Minneapolis, Minn., Omaha, 


Neb., Peoria, Ill, Philadelphia, Pa., Portland, Ore., 
Pueblo, Colo., Rock Island, Ill., Salt Lake City, Utah, 
San Francisco, Cal., St. Joseph, Mo., Seattle, Wash., 


St. Paul, Minn., Tacoma, Wash., Topeka, Kan., Vinton, la. 

The Rock Island lines have announced the follow- 
ing appointments: M. L, Hartley, traveling freight agent, 
with headquarters at Little Rock, Ark., vice O. C, Tur- 
lington, promoted; T. W. Bennett, commercial agent at 
Louisville, Ky., vice C. S. Hall, resigned to accept serv- 
ice elsewhere; F. C. Johnson, commercial agent at Mem- 
phis, Tenn., vice J. H. Doughty, also resigned to accept 
service with another company; O. C. Turlington, com- 
mercial agent at New Orleans, La., vice I. T. Preston, 
resigned to accept service elsewhere, and E. J. O’Neill, 
general agent at St. Louis, Mo., vice A. D, Murray, who 
has likewise resigned to accept service with another 
company, 

The Rock Island system has abolished its freight 
traffic agencies at the following points: Birmingham, 
Ala., Cape Girardeau, Mo., Chattanooga, Tenn., Chicago 
Heights, Ill., Danville, Ill., Evansville, Ind., Fort Scott, 
Kan., Fort Smith, Ark., Joplin, Mo., Nashville, Tenn., 
National Stock Yards, Ill., Salem, IIl., Sapulpa, Okla., 
Springfield, Mo., and Terre Haute, Ind. 

T. E. Eisemann has been appointed chief of tariff 
bureau of the Michigan Central railroad, with offices at 
Detroit, Mich. 























THE TRAFFIC BULLETIN. 


G.S. WOOD 
Railway 


Necessities 





WANTED: 


Solicitors for sub- 
scriptions to The 
Traffic Service Bu- 
reau and to The Traf- 
fic Bulletin. 

We have an ex- 
tremely liberal prop- 
Osition to make to 
those who can devote 
a part or all of their 
time to the work. 
































High-Grade Rubber Goods, Fire Hose, Hose for 
all kinds of Pneumatic Tools, Gaskets, Reels, 
Nozzles, Fire Hose Carts, Rubber Cement, 
P. & W. Rubber Preservative, Rubber Boots, 
Leather-Soled Rubber Boots, Upholsterers’ 
Leather, Gimp, Leather Head Nails, Brass 
Nails, Leather and Silk Fringes, Cocoa and 
Rubber Matting, Carpets, Cab Cushions, Cab 
Curtains, Nut Locks of all patterns and sizes. 

































1 handle only the very best. Satisfaction fully assured. 
Twenty-five years’ experience Is at your service. 







Address, Circulation Department, 


;ETHE TRAFFIC SERVICE BUREAU," 
126 Market St., Chicago. 







SG. Ss. Woop 


Railway Supplies CHICAGO, ILLINGIS 












DIRECTORY OF ATTORNEYS AND COUNSELORS AT LAW 
PRACTICING BEFORE THE INTERSTATE COMMERCE COMMISSION. 
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CINCINNATI, OHIO. 
JONES & JAMES, Mercantile Library bldg.; 
practice before the Interstate Commerce Com- 
mission. 


MINNEAPOLIS, MINN. 
JAMES MANAHAN, Corn Exchange bldg.; 
Interstate Commerce cases a specialty. 


OMAHA, NEB. 
CHARLES S. ELGUTTER, Bee bldg.; Federal 
and State Courts; Interstate Commerce Com- 
mission; Nebraska State Railway Commission. 


SAN FRANCISCO, CAL. 
SETH MANN, 250 Montgomery street; Inter- 
state Commerce cases. 


WASHINGTON, D. C. 
ARTHUR R. THOMPSON, Colorado building: 


CHAS. D. DRAYTON (formerly Attorney 10 
the Commission) 
Colorado building. 


Interstate Commerce 


FEBS Tr yeast SE 


JOHN B. DAISH, 602-606 Hibbs bldg.; Inte 
state Commerce cases only. 


LECKIE, FULTON & COX, Attorneys ait 
Counselors at Law, 612-616 Colorado bldg. 
practice before the Interstate Commete 

Commission. 
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